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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


THE PEOPLE OF THE UNITED STATES, ex rel. 
ALLEN M. ANDERSON, 

Petitioner, 


-against- 

J. LELAND CASSCLES, Superintendent of 
Great Meadow Correctional Facility, 

Respondent. 

EDMUND PORT, Judge 


75-CV- II ' 


Memorandum~Decision and Order 


The Clerk of the court has sent to me for my consideration 
a petition for a federal writ of habeas corpus, together with 
an affidavit in forma pauperis from a state inmate presently 
confined in the Great Meadow Correctional Facility, Comstock, 
New York. The petition was prepared for the inmate by the 
Albany Law School Legal Assistance Project, 80 New Scotland 


Avenue, Albany, New York 12208. 

The petitioner was convicted in the Albany County Court, 
after a jury trial, of Assault 2nd degree, and was sentenced on 
March 8, ’973, to a two-to-five year prison term. The Appellate 
Division affirmed^ and the Court of Appeals denied leave to appeal 
on December 18, 1973. Petitioner also informs the court that 


he made a pro S£ motion to vac; 
County Court, which was denied 


te his sentence to the Albany 
on June 28, 1974; leave to appeal 


T"; Fc'onle v. Ande rson , 
(3rd Dept7T973). 


42 A.D.2d 1007, 348 N.Y.S.2a 227 
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this decision was denied by the Appellate Division, Third 

Department on September 5, 1974. 

The following claims are made: (1) there existed in 
Albany County at the time of petitioner's trial, a systematic 
and intentional exclusion of "students" from lists from which 
petit jurors were chosen, and (2) blacks were underrepresented 
on petit jury lists in general and on petitioner's petit jury 
panel in particular, by the usage of various petit juror select¬ 
ion processes which amount to, in petitioner's opinion, intentional 
exclusion, and, finally, (3) the Albany County Jury Commissioner 
failed to abide by the provisions of §1 650-689 of the N.Y. 

Judiciary Law in selecting trial jurors. These depclv-atlons ^ 
are alleged to have violated petitioner's rights under the Sixth 
and Fourteenth Amendments. 

An examination of the petitioner's brief on appeal to the 
3 

Appdlate Division reveals that the third claim raised herein 
was not exhausted in the state courts; accordingly, this claim 
will be denied and dismissed for that reason. 

Prior to petitioner's trial, he made a challenge to the jury 
panel and a hearing was held before the Hon. John J. Clyne, Albany 
County Court Judge, in February 1973 at the conclusion of which 

2~, Petitioner claims to have been black and a student at 

the time of his prosecution. . i .. 

3. Supplied to the court, together with other relevant state 

court papers, by the petitioner. 
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Judge Clyne adered a three page decision denying the challenge. 
Judge Clyne found, among other things, that: 

(1) petit jury selection in Albany County was in accord¬ 
ance with the pertinent provisions of the N.Y. Judiciary Law ; 

(2) there was no proof of a deliberate exclusion of 
persons by reason of race or economic status, and that there 

was "an extra effort” on the part of the Commissioner to increase 
the number of potential black jurors; 

(3) petitioner failed to meet his burden of demonstrat¬ 
ing an intentional and systematic discrimination and failed to 
establish his claim of an illegally constituted jury. 

Upon a careful examination of the papers and the state court 
records herein, I am of the opinion that the petitioner has had 
a full and fair hearing that resulted in reliable findings by the 
state court, which are supported by the record. Townsend v. Sain . 
372 U.S. 293 (1963). I am convinced that the state court determin¬ 
ation, in connection with the issues raised herein, was correct for 
the reasons set forth in Judge Clyne's memorandum. The petition 
has failed to overcome the statutory presumption of correctness 
applicable to the state court determination and the petition will 


Dated February 16, 1973. 

5. A conclusion with which this court agrees after reading the 
hearing minutes. The hearing consisted of but two witnesses: Richard 
P. Haggarty the Albany County Commissioner of Jurors, and one Dr. Harry 
Hamilton, an associata professor of Atmospheric Science at the State 
University of New York at Albany, New York. The actual hearing con¬ 
sumed only 48 pages of transcript - 28 for Haggarty who testified 
regarding petit jury selection procedure, and 20 for Hamilton who 
testified chiefly regarding statistical probabilities in connection 
with petitioner's [etit jury panel. 


3 
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be denied and dismissed. 28 U.S.C. § 2254(d). T ownsen d v. 

Sain, supra. 

For the reasons herein, it is 

ORDERED, that the petition herein be and the same hereby 
is denied and dismissed. Leave to proceed in forma pauperis 
is granted, and the Clerk is directed to file the papers herein 

without the payment of fees. ^ 


lited States District Judge 


Dated: March 1975. 

Auburn, New York. 


/ 











STATE or NEW YORK - ALBANY COUNTY COURT 


; THE PEOPLE OF THE STATE OF NEW YORK 

••gainst* 

1 

AT.tJnt M)RRIS A1TD2RSCH, «/k/« 

! ALLEN STROIEERS, 

I Defendant. 


BEFORE 


HON. JOHN J. CLYNE 


Cotmty Coxirt Judge, and a Jury. 


APPEARANCES! 


HON. ARNOJJ) W. PROSKIN c., 

District Attorney, Albany County 

Albany Cotxnty Court House 

Albany, Hew York 

By DANIEL S. KiYER, ESQ. 

Assistant District Attorney 

On behalf of the People. j 

FEIT, SCHLENKER & KATZ, ESQS. 

142 Washingtcn Avenue 

Albany, Hew York ^ , ' 

By MICHAEL A. FEIT, ESQ., of Counsel I 

j Attorneys for Defendant. j 

ALLEN MORRIS A2IDZRS0H, Defendant, Present. 

I TRANSCRIPT OF PROCEEDINGS in the above-entitled 

imatter held at a trial term of the Albany County Court, at ^ 
the Albany County Court House in Albany, New York, commencing 

jion Wednesday, February 14, 1973. 


■ (.Allen J. Hanley, C.S.R.) 

OfFciJ Court ReporUr - St-f of 'f'or. 













. (The following transpired ti chambers;) 1 

. . MR. FEIT: Your Honor, this is the defendant, 

Mr. Anderson. 

:THE COURT; All right. Let the record 
indict, the .ppcrance of the defendant, Mr. Anderson; 
his counsel, Mr. Felt; and the District Attorney's 
Office represented by Mr. Dwyer. All right, Mr. Felt. ; 

MR. FEIT: Tour Honor, at this time, prior to ' 
the cooscocement of the trial and the selection of a j 
Jury, 1 wo-jld like to fonsally make a challenge to the , 
Jury panel. In support of my challenge I submit to 
the Court a written challenge in connection with this ' 
smtion, and a copy to the District Attorney's Office. ! 

Essentially, the grounds upon which the ! 

‘ i 

challenge Is mad. Is that the manner In which the Jury 
panel has been selected Is In violation of 
Mr. Anderson's constltutlocl rights, which entitle him i 
to due process and eqcl protection of the laws; and, 
more specifically, that black persons, culturally 
different persons, persons of lower economic status, as 
well as persons of lower ages, have been systematically 

ercluded from and ere substantially under represented 

sentative of the 


on the panel, and this is not repre 



community at large in Albany. I have cited some 
authority in my papers in support of this motion, end 
I am asking the Court to conduct a hearing on this 


ijuastion if there is opposition, and to dismiss the 
present panel and order a new panel before commencement 


of the trial. 


f , 1 


THE COURT: Mr. Dwyer. | 

. : ■ 'MR. DWYER: If it please the Court. I oppose 

Mr. Felt's application at this time. I believe this j 
application was done in a prior case, and I have 
submitted prior authority to the Court. But I 
certainly would be willing to submit an affidavit in 
opposition and set forth what I feel to be the law. but 
if the Court requires a hearing to be conducted, we 

will be happy to conduct one. 

•. it THE COURT: Do I understand. Mr. Dwyer, that ^ 

the People wish to submit papers in opposition to the 

challenge? Is that correct? 

j. MR. DWYER: We do. your Honor. I might j 

point out to the Court that in 1968 a alnllar challenge ^ 
vas «ade and denied at that time In reference to the j 
.election of panel, by thl. very county. ' | 


the court: All right. Would It be possible 
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for the people to have their pleadings to this Court 
and defendant’s counsel by 2 o’clock this afternoon? ; 

. . , MR. DW2ER: I believe ve can submit an 

affidavit by that time. • r 

, , f r. . THE COURT: All right, »c will adjourn this 

aaitter until 2 o’clock this afternoon. 1 will then 
a«mine the papers of the People, and In the event that 
there 1. an issue raised, this Court will conduct a 

hearing on the issue. The matter is adjourned until 

2 p.m. I 

MR a DWYER: Thank you. Judge. i 

(Recess for lunch.) ^ - 1 

the COURT: This is the case of the People of 

the State of New York against Allen Morris Anderson, 
also known as Allen Strothers. Allen Anderson, is that 

I 

you, sir? I 

DEFENDANT: Right. 

the COURT: You arc represented by your 
attorney, Tir. Feit? (Defendant nods his head 
affirmatively.) 

The People are represented by Mr. Dwyer. 

Let the record Indicate that this morning, prior to the 
..lection of a jury in this csss which was called this 


0(fci.l “f N- YoA 


date for trial, the defendant's attorney served upon 
the People and handed up to the Court a challenge to 
the Jury panel. At that time the Court provided the | 
People with an opportunity to answer said challenge, 
and the People indicated that they would have such 

answer available to this Court by 2 p.m. It is now i 

I 

shortly thereafter. The People have handed to the | 

Court an affidavit in opposition to the challenge and 
provided a copy of the same to the defendant's counsel. 

I 

Correct? " ! 

MR. FEIT: Yes, that's correct, your Honor. 

the COURT: The answer of the People puts in 

issue the challenge to the panel, seeks a denial of 

the challenge without a hearing based on the insufficiency 

of the moving papers. Is that a fair statement, 

Mr. Dwyer? 

MR. DWYER: Yes, your Honor, for the lack f 
of factual allegations contained in the moving papers. 

the COURT: Section 270.10 of the Criminal ^ 
Procedure Law indicates that such a challenge shall be 
made on the ground that there has been a departure from j 
the requirements of the Judiciary Law in the drawing or 
return of the panel as to result in substantial i 
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prejudice to the defendant. 

The thrust o£ the challenge as this Court 

reads the same is that black persons, culturally 
deprived persons, persons of lower economic status, as 
well as persons of lower ages, have been systematically 
excluded from this panel. Is that the basic thrust of 

the axgumcnt* Mr. Felt? 

MRs FEIT: Yes, 1'- is. your Honor. 
the COURT: The moving papers do not set 


forth any factual allegations concerning that conclusion. 
Isn't that the fact, Mr. Felt?(-c'^l^‘i 

f 

MR. FEIT: Your Honor, In response to that 
observation. I would like to say that it was impossible 


for the def ndant or myself to ascertain the exact , 
composition of the panel p-">r to our being here in i 
court this morning; that up... examination of the list j 
of jurors and s revised list which indicates by check- 

marks — 


the court: Mr. Felt, I am going to ask you 

to stand vhcn addressing the Court, If you would. 

MR. FEIT: Yes, your Honor. On the revised " 

list of the panel of county trial Jurors to report 
February 5, 1973, there are cuecliaarUs alongcidc of th . 


Offc'*’! Sup'-h"'* 


Court Reporter 


- Stote of Ne» York 










Mmes o£ those Jurors who, as I understand it. j 

„ edvised by the clerk of the court, are present tor ; 

service; that upon examination of that list, t ere 
appeared to be 65 persons vho are Indicated to be 
serving a. Jurors; that of those 65 persons. 50 persons | 
reside in the City of Albany and 15 person, reside n 
Albany County outside the City of Albany; that the | 

census, the 1970 census for Albany County, indicate. . 
Chere vere 285.618 residents in Albany County and 

115 781 residents in the City of Albany. 

Sow. this is one disparity. Where resid 

c... .. “■ i 

.. - •“ ; 

there are 13.5 percent - 

T f-Ko citv of Albany vtthin in 
the COURT: Is the City 

the County of Albany? 

MR FEIT: Tc 8, your Honor. 

y;. COUkl: This is a county Court Jury panell^ 

w;. mx: yes. your Honor. 1 make that 

distinction in order to show that - 

the court: how does that proju 

1 defendant? ______ 

S-p-”- C...‘ R-P”'‘-' • 






HR. FEIT: Your Honor, I think It 8 clear ; 
tb.t la oAlng .uch . challenge the Initial burden to | 

^.1,. a priiM facie case is upon the defendant; that 1 

courts hove construed Irregularities or statistically , 
cnlque situation, a. evidence of the fact that there 
say be disparity, there nay be departure from the 

requirements of the Judiciary Lsw^ ^ 

the COURT: Answer this: Assuming that 50 

of the 65 Juror, are from the City of Albany; how 

does that prejudice this defendant?, I 

. MR. FErt: well, your Honor, as we pointed out 

to our papers and through my personal observation of 
this Jury panel, I detected one black person. 

the court: Well, no, first answer that j 

question. How doe, the fact that 50 out of 65 coming , 

from the City - which I am taking your figures; I I 

h*,en«t ersmined It myself - how does that substsntlelly 

preiudlce the defendant? 

MR. FEIT: Tour Honor, that In itself may , 

cot constitute prejudice; however. 1 think It doe. | 

point out the fact that where 40 percent of the 

population comes from the City and 77 percent of the 


r r't'' there may be legs than 

comes from tuc La-tji, 






. random .election of Juror, for thl. panel, and It 1. i 
that — 

• the court: how do you reach that conclu.lon? , 
MR. FEIT: 1 believe that the atatl.tlcal 

probability of that number of Juror. - 

the COURT: vmat doe. the Judiciary Law .ay ' 

a. to the .election of the panel! j 

MR. FEIT: well, your Honor. It .ay. « number 

of thing.. It .et. forth the manner In which the 
Co»l..loner of Juror, may acquire name, to be Included 

In the Jury list. j 

the COURT: Right. j 

MR. FEIT: It offers suggestion, that the 

city, village or town dlrectorle. may be used; that the . 
telephone directory may be used; that voter regl.tratl ^ 
liar, may be used and that assessment list, may be used.^ 
part of our contention - and thl. 1. why I 
we are requesting a hearing. 1. to attempt to determine 
whether or not thl. eeemlng .tatl.tlcal disparity 1. 
in fact based upon either an Intentional exclusion of 
black person, or poor person, or person, of younger 
sgc. or whether ifs due to a failure on the port of 
the Comal.sioner of Juror, to consciously obtain a 

R.po'-*-' ■ Stpi* «f N- YoA 









..Unc. on ... ., .He 

.He. ..i. 1 

laltlel .t.g« I '^“ink , 

H...a upon ... -. t... 77 0* ^ 

1. fton ... Ci.y „,^n.. 

TOE COOKt: T.1. 7 

rt... 1. ->o‘Wns in you. P.P.« “ 1 

u you «... t^o 1 

1, .ta. correc ^ 

.H.. ...iciiy . 1 . 0 . porson. . 

well as persons oi a , 

„„.c.7 y--3 

b^e ...» 

vour conclusion? ^Kat 1 a® 

»,. BU, ■...■ ’- ■»“• ■“' „„ 

^ /r fh at this time — o*'^^ 

,t.eoi>.inS «o ... °* physically exaffllne 

h«. 1 •" oppocoon 

1 black parson -- 

—1 end finding only one 
1 the panel, an 

. tffi com: ^ 

I ■erk.d r..dy lot .*1*77 

. rert: T.l.cas.«.« 

A , at .his "..'O' 7°“* 

1 „l.l Tuesday of .Here «a. a calendax 


„1.1 Tuesday o. . 

... -^ TOECOOKT: T.1. 

cfS of the crlainaJ- 
cell on February 5.. ^ 


was on 


calendar 
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time; Isn't that true? : - 

MR. FEIT; That is true, your Honor. 

.the court: so thot really you have had .luce i 
..-yebtuary 5th until thl. date If you cho.e to Inve.tigate 
a challenge to Che panel; Isn’t that the fact? 

... . .• , 51 . peIT: Tour Honor, as a natter of fact — 

THE COURT: Well, isn't that true? 

■ > MR. FEIT: If. true, conditioned upon the 

fact that 1 «as able to be present at a tine vhen this 

panel was present. 

the COURTS' They were sworn in February 5th. 

I didn’t notice that the door was locked. A. a natter 

of fact, it wasn’t. And they have been here on other 

day. since and. a. a natter of fact, there was a Jury 

selected in another case earlier this week. So. there 

ha. been opportunity to observe, that’s all I an 

pointing out. and 1 assume you concur in that statenent. 

MR. FEIT: I would have to concur that there 

opportunity. 1 would like to point out that I was 

not able to. nor did 1. prior to this nomlng have an 

opportunity to nake those observations. 

1 would Just like to aJl, in the con.c..t 

dj ►Kaf fhe 1970 census or tne City 
what I have Just said, that the iv/u 
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of Albany indicated that 13.5 percent of the residents 
of the City were black persons, and that given 50 
persons from the City of Albany being present on this 
panel, the statistical probability is that there would 
be seven black persons on the panel. As I have observed 
there is one black person. This further I believe 
supports our argxzment that there has been some 
discrepancy in the manner in which this jury has been 
selected. 

, THE COURT: Mr. Felt, in an earlier case 

this week the defendant's counsel in open court in the ] 

! 

presence of the panel made such an observation to the 
Court. A quick and cursory observation by the Court of 
the panel at that time would appear to bear out that 
fact, that there was one black on the panel. That was 
the statement made. The people made no statement to 
the contrary and, as I say, a cursory examination of 
the panel by this Court would appear to bear that out. 
So, I am aware of that fact. At least, I am going to 
assume that to be the fact unless I have any evidence 
to the contrary from the People. So, you proceed from 
that point. 

' MR. FEIT: Your Honor, there has recently 
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been reported e ce.e In Albany County, in the Justice 
court. TH. People V. Marr . a case In vhich a challenge 
«aa nade to the panel of Jurors based upon -- 

the COURT! That's Judge Tate. Mlsc. ^. you 

«r« referring to? 

HR. FEIT; Yes, your Honor. And in that 
opinion, which goes into the question of the natmer of j 
drawing and selecting Jury panels, there is a reference I 
to a Fed. 2d decision and the Court indicated that j 

purposeful dlscrisdnatlon exists whenever significant | 
unexplained disparity exists. 1 an quoting the Court 
of Appeals case. 

the COURT: As I understand the case law from 
a quick examination, that statistics standing alone are 
not sufficient to warrant or support a challenge to the 
panel. That is a quick examination, and I would like 

to hear your comments on that. 

MR. FEIT: Your Honor, I would agree with 

your impression of the law a. I have read it also, 
that statistical irregularities in and of themselves 
are not sufficient to support the challenge. However. 
1 believe that the statistical irregularities which 
l„ve been mentioned in this case are sufficient to 

S-P'*"* Op-i R.pp'i.. • Sipip «f N— Yp-k 
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warrant a hearing being held to determine whether or 
not in fact there have been discrepancies, as we 
contend, that would be violative of the defendant's 
right to due process and equal protection in this case, 
and 1 submit that we have offered in our papers and 
in this court appearance basis for warranting a 
hearing to be held. 

. ; iTHE COURT: Are you telling me that you 
don't feel that he can get a fair trial with this jury 
panel? 

MR. FEIT: Yes, your Honor. 

THE COURT: On what theory? That it's not 
statistically perfect? j ^ * 

MR. ITIT: No, your Honor. I believe that 

it's important in a case of this nature, which involves ' 

! 

a confrontation between a police officer and a black j 

person, that the defendant be given an opportunity to i 

! 

have a panel where persons of similar cultural back* j 
ground or economic background are present. 

P ! 

THE COURT: Let me say this: I find it very | 
difficult in my own mind to really follow this entire 

I 

argiment, for the reason that my recollection of the • 
law of this State Is that there cen be no discrioiiuutiuu 


Offciol Sup^'eme Court Reporter - Ct<='te of New Yorl\ 













i ^ ^ A 

becAiise of race, creed or color. Isn't that the law? 

MR. FEIT; I think that is the law, your 


Honor. 


V- •) r is r v; 



_.r the COURT: Now, ny mind says to me that if | 
there can't be any discrimination, there can't be any | 
discrimination, either/or. In other words, if they are 

I 

all white or all black, it makes no difference. If they! 

I 

are Jewish or all Catholic or all Protestant, it makes 
no difference. This is what the law says as I ' ew it. j 
This is the law in this State, Isn t it? 

MR. FEIT: Yes, it is. 

-the COURT: No discrimination. Now, is there . 
going to be no discrimination on this particular point, 
but over here you raise discrimination? I have a 
problem in my own mind, that's what I am saying. 

% 

..MR. FEIT: I that there have been many j 

i 

cases that have discussed and have determined whether on 
not certain situations are violative of the law that I 
says there shall be no d' crimination, and in this case • 
what we are doing is subxaitting that we believe, based 
upon what has been said, that this may be true here. 

THE COURT: Well, isn't the test here wnather 

j 

this defendant is going to be prejudiced? Isn't that ' 

___— ■■ - - 1 
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the test? 

-u ?'MR. FEIT: I think that Is the ultimate test. 
I think that the Issue ve raise Is whether there has 
been any proceedings that will militate against the 

ultimate test being reached. 

THE COURT: All right. Do you have anything 


further? 


'ff* ' /* -f •• •• 


Zi t>. . V. * 


MR. FEIT: Nothing further. 

THE COURT; Mr. Dwyer, do you wish to be 


heard? 


MR 


FEIT: Your Honor, If I may add, there Is 


oae other point that relates to the Judiciary Law but ^ 
on a different plane entirely, and It's Section 669 of I 

I 

the Judiciary Law, which requires that a County Judge | 
be present at the time the Jury panel Is being drawn, | 
and I just wanted to Inquire whether or not In the cas^; i 


of this particular jury you were present. 
the COURT: I was present. 

MR. FEIT: Thank you. 

• THE COURT: Mr. Dwyer. 

... V- MR. DWYER: May It please the Court, I would 
^ust like to connent to the Court, If I ^-^7 peraohrase 
the court myseir, that aithouga a statistical tivsnlu-cio.. 

Sup-en.e Couri Reporter - St^le of N** York 





V.. not done of this panel, by observation I concur 
that apparently there i. one black In this present 
panel and. if your Honor please, that has no bearing on | 
this issue vhatsoever. The issue before the Court that 
.„.t be presented to the Court factually is that in the 
selection of this panel overall there uas by design a 
.y.te»atlc exclusion on the part of the Cos^lssloner of 
Jurors disallowing blacks or younger people to serve. | 
tod any Inference of that nature certainly cannot be 
drawn as a result of what we see here today. 

the COURT: Agreed. ^ 

.. MR. DWYER: And there has been no proof j 

offered, no factual proof, just conclusions that. Q.E.D.j 
because we have 66 people and 1 black, there has been | 
systesatlc exclusion, without any proof being adduced 
from defendant's counsel. Therefore, I feel that the 
papers on their face are invalid to raise any factual 
Issue, and 1 ask the Court to deny the challenge. 

the COURT: Mr. Dwyer, in many respects 1 
concur in what you have stated. By the same token, the 
defendant perhaps should have an opportunity to assure 
himself by a hearing that there has not been any 
design to systematically exclude any particular group 

Off'Cial Court ReporUr - Slot, of N** York 










of citizens of this County from this panel. The 
sufficiency of the moving papers may leave a little to 
be desired, but the thrust of the challenge is clear 
and, rather than base my determination on form alone, 

I am going to look to the substance of the matter and 
I am going to grant the hearing at this time. I feel 
that there is a very close question as to vhether or 
not the defendant is entitled to it on the papers, and 
X think we can clear the air perhaps once and for ! 
all, not only for this term but subsequent terms, by | 

having a hearing concerning the issues raised by the i 

pleadings before this Court at this time. Consequently,' 
I am going to order a hearing pursuant to the challenge;; 


forthwith. 


MR. DWYER; I was going to ask the Court to 


say that. 


• w J. 


THE COURT: Mr. Felt, I will give you an 


opportunity to proceed at this time. 

MR. FEIT; Your Honor, I have, in anticipation 

of the possibility of granting such a motion, prepared 
a subpoena duces tecum for the Commissioner of Jurors of 
Albany County. 

THE COURT: Mr. Felt, I do not thlrk It v511 
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be necessary. When this motion and this challenge was 
submitted to the Court this morning, this Court took 
it upon Itself to advise the Commissioner of Jurors 


that such a challenge had been made. At that time I 
did not know what I would do insofar as ordering a 
l^enj^lng or not, but the Commissioner of Jurors being a 
public servant, I have requested his presence in the 
building, as it is in any event, and he is I trust 
present in the building. So, if you would go to the 
Coimnissloner of Jurors office and request his presence 
in this Court at this time, I feel certain that he will 

coiiq>ly. 

MR. FEIT; Thank you, your Honor. I would 
Just like a few moments also to contact one or two 

witnesses that I wish to call. 

THE COURT: You may have that opportunity. 

The Court will take a short recess. We will commence 
at 3 o'clock, gentlemen. 

(Short recess.) . . 

THE COURT: Let the record note the appearancej 
of the defendant, his counsel, and Mr. Dwyer for the 
People. You may proceed, Mr. Felt. 


MR. FEIT: Your Honor, at this tlr,c I trould 
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like to call Mr. Haggerty, the Commissioner of Jurors. 
. ^ THE COURT: All right 


■ . i 


, C t -. • ! 




. .. , RICHARD P. HAGGERTY, . l;- ^ = m- 

called by the defendant, having been first duly sworn 
according to law, was examined and testified as 

follows: r a'.tt i.*• 

, , - DIRECT EXAMINATION 

BY MR. FEIT: 

Q Will you state your address for the record, please. 

A What? 

Q Your address, your home address. 

A 2 Road Street, Albany, New York. 

Q Mr. Haggerty, what is the nature of your employment? i 
A I am the Commissioner of Jurors for the County of Albany. 

0 And for how long have you been employed as the 

Commissioner of Jurors? 

A Two years. y - 

Q Now, Mr. Haggerty, in your own words, if you will, will j 
you describe the general procedures for obtaining i 

names for panels of juries and what procedures your j 

I 

‘ office follows in obtaining the namas and in procccsing 

I 

II them. . . o. r . : . 


! 
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Veil, we take the namea from the city directory, the 
telephone book, and I have a list of each district In 


County of Albany, from the election district books. 
How, is there any one single list that you rely upon 
first and then supplement with others, or how Is It 

done? \ 

Ho, we pick them from the election books first and then 
we go to the city directory or the telephone book, 
either one. 

And what happens? Once you get a name, how Is this 
recorded? 

Then we take and send them a form, vmless we have their 

{ 

In the files already. We check the names first j 
to see If there Is a name In the file. If there Is no | 
In the file, then we send them a form to fill out. { 
They send that form back, and then we look It over, 
and If they are O.K., eligible to serve on the jury, 
then we take and make a slip with their name on It. 

How, you say you maintain a list of all persons In 
Albany County; Is that right? 

Hot all, no. Only the ones we — we got a list In the 
flics of people that's got their names In the drum. 

Then we look in the books for other nenos. If they ere 
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(Ri chard P> Haggerty, for Defendant» Djjr^tj 
1 •' not In the list, we take them out of the book and we 


send them a form, and then they fill them out and send 


them back to us. ■; • 

Now, how often is this done, ♦'hat you -- 



Send the forms out? 


Yes. 


< . i.'’■ ’» C f •' *-?■ r.-w- 


Ve send them out every day. - ' ’ i 

Every day. So, this is an ongoing process? 

Yes, sir. 

And you mentioned a drum. This Is a container of some 

kind that -- .- > • ' -• • ' • r / 

It's a big drum that you turn around, with all these 

names In it. There is about eight or nine thousand 
names In It. • 

And this drum contains the names of all the eligible 
Jxirors In Albany County? 

Right. ' 

Now, you Indicate that after a name is obtained you 
mall out a questionnaire or a form to the person? 

Yes, with questions on It, that they have to fill them 

out before they can serve on a Jury. < 

MR. ly./YER: Hr. Haggerty, please speak up so 

I cat hear you, too, please. ,. <• 
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BTMR. FEIT: t •' 

Q And «t ion* point In tine these forma are returned by 

the person to uhom they were sent? 


• vv:o ii‘ 


* I'i i. 1 > j 


'"i"! *■ 


■IgtlC. 

I IM, do yoo ke«p iny record, regerdlag the nuober o£ 

forms that ere actually mailed out? 

L We don't keep a record of the forms sent out, but we 
keep a record of the forma that have come back in to 

us* 

I Let me ask you this: Do you have any Idea of the 

percentage of the forms that are actually sent out as 
compared with the number of forma you get back? 

A Well, like you say, when we send forma out, you want to 
know how many we get back out of the amount of forms? 

Q Yes, If you can approximate the number. 

A Ve lend neybe e hundred out, end meybe we might get 
15 back. The re.t of them don't even send th«a In. 
some .end them in just blank with nothing on them. 

1. there eny procedure for following up on the person. 

who don't comply? 

Bell, the only thing we c«i do th«i 1. wait a couple of 
oonths and send then n-nin and see whet hennens. 

, DO you have a proceour. wnicn ei-iow. you co ov ...lej 
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---- j 

in other words, to periodically resend out ,p>estlonnairest 
We go right over the books again. When we get through , 
the hooka, then we start right all over again, and i 

find out If we got certain ones In the record, of ours, i 
ud If they ain’t there, we send them out a form again, j 
How. when a questionnaire Is returned and It’s not a , 
blank one, when It has something on It, what is the ^ 
procedure for determining whether or not that person 
qualifies to be on the p^nel? 

Well, the questions on there. If they answer the 
questions right and they are O.K., then we O.K. them 
to serve on the Jury. 1 do that myself. And If they 
are not - like If they are - If some woman Is a j 

policeman’s wife or a lawyer’s wife or something like ' 
that. well, then we can’t let them serve on a Jury. 

I How. 1 believe the Judiciary Law makes a distinction 
between someone who Is disqualified from serving and 
then someone who is exempt from serving; Is that right? 

A Right. 

Q At this initial stage do you make a determination both 
as to disqualification and the exemption? 

A Do 1 make It? 

Q Yes, at the time Uiac the wC b«-.. 
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A 

Q 


In other words, to periodically resend out questionnaires? 

i 

We go right over the books again. When we get through i 
the books, then we start right all over again, and 
find out if we got certain ones in the records of ours, 
nnd if they ain't there, we send them out a,form again. 
How, when a questionnaire is returned and it s not a 
blank one, when it has something on it, what is the 
'procedure for determining whether or not that person 
qualifies to be on the panel? - . - ' ’ 

Well, the questions on there, if they answer the 
questions right and they are O.K., then we O.K. them 
to serve on the jury. I do that myself. And if they 
are not — like if they are — if some woman is a 
policeman's wife or a lawyer's wife or something like 
that, well, then we can't let them serve on a jury. 

No-*;, I believe the Judiciary Law makes a distinction 
between someone who is disqualified from serving and 
then someone who is exempt from serving; is that right? 

Right. . . • 

At this initial stage do you make a determination both 

as to disqualification and the exemption? 

Do I trake it? 


Q Yes, at the time that cne carets come bacx 
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Wh«. they come beck, then I look them all over end see , 
•hethet they are entitled to serve on a Jury or not. 

1 believe the Judiciary Law provides that you may 
Inquire of law enforcement agencies as to whether or not] 
aomeone has been convicted of a crime. Do you do this 

routinely? . • • '' - 

I didn't get that. 

I beueve you are authorized by the Judiciary Imw to 1 
ndte requests of law enforcement agencies pertaining to 
whether or not someone has a criminal record. 

Right. 

Do you do this In every case? 

Yes. they put on -- there Is questions there that ask 
you whether you were ever arrested or anything else, . 
and If they put It down there, a felon or whatever It 
1«, ye don't let them serve. 

HOW. do you make an Inquiry - where someone has said 
that they h»,e not been convicted of a crime, do you 
aver routinely seek to find out whether or not they have 
be«.. even though they may have said they haven't? 

j asklne me, do 1 question them 

In other words, you are asarng 

whether they were? ' ' -'• 

\ Ties. ___ 
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I wouldn't know whether they were. If they put down -- 
they are the ones filling these forms out. I have no 
way of finding out whether they were arrested or not. 

Now, there is a question, I believe, on the questionnaire 
that asks whether or not someone has a Judgment or 
Judgments against them; is that right? •' .1. 

Yes. •* >. oi r'-- 

Could you state to the Court the purpose of that 
question, why that question is on the form? 

No, I couldn't; I couldn't tell you why it's on there. 

I know it's on there. •' .r - r 

Now, can you tell us to what extent that question 
plays a role in your determining whether or not someone 
qualifies to be a Juror? 

Well, like if somebody says on there that they owed 
so much money but then they paid it back and everything 
is all right, we qxiallfy them to serve on a Jury. 

But should they answer that they do have Judgments 
against them, would that disqualify them from serving? 

Yes. ■ • ' ’ ■ • ‘ 

Now, you said that maybe out of every hxmdred forms 
that you send out you my get about 25 or so bade? 

Right. 


I. 







(Richard P, Hag gerty . for Defendant . Direct) ' 31 ^ 

Q Of the ones that you get back, do you have any idea 
how many of those do go Into the drum as qualified 
and how many are either disqualified or exempted from 
service? 

A Into the drum? 

Q Yes. Of the ones that are returned, I just would like 
to know whether or not you know the percentage of the 
ones that are disqualified or exempt, from the returns 
that you get from persons. 

A Well, we don*t go into the drum at all. When we get 

t 

these back, if they are disqualified, we just put them 
we keep a record of them. 

Q The ones that are qualified, it doesn't go into the 
drum at that time? 

A No, sir. Thirty days after. 

! Q Now, how often arc names drawn from the drxjm? 

A From the drum? 


A Every month. 

Q And the jurors for the County Court come from that 
selection? . ’ 

(A Yes. 

Iq Mr. Haggerty, are you familiar with a decision of the 
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Colonie Justice Court, Judge Tate, of Septeinber of 
1971, where there was a question raited about whether 
students were automatically excluded from the Jury 


list? ‘ " - C .•-.r'.ro, 

I was not her*’ at the time. . . •. 

Do you know of your own knowledge whether or not 
students, people who answer as to their occupation 
that they are students — whether or not they are 
Included on the list of qualified Jurors? 

Do I what? 

Let me rephrase the question. Are people who are 
students automatically excluded from Jury selection? 
They are automatically “• we put them off, we exempt 
them for the time being, until they are out of school, 
because some of them put on the back that they are in 
school and they won*t be home until a certain time, 
and we can't promise them then that they can be on the 

Jury. 

Now, do you maintain any records about the ninnber or 
percentage of Jurors that sit on county trial Juries 
that come from the C ty of Albany? 

You mean Indlviduall/ of the City of Albany? 


Yes. 
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«,.v« don’t. We j«.t pick that. out. and »a have the | 

^rd. If they are from the County or the City they 
sre all on the one sheet. 

the tla« that you have been Coand-aaloner of Jurors. 

observed an unusually large number of county 

Conrt Jurors that c<»e from the City of Alhanyl 
[ it's tcp to — 1 

1 , IMIEK: I a» gcius to object to the fom , 

i nf the question. It’s calling for a conclusion. 1 

feel it is in the knowledge of this witness, also. 

il the COORT: 1 am going to sustain the 

t 

I objection as to form. 

•I 

BY MR. FEU: 

, Mr. Haggerty, of your own knowledge, if you do know. 
,*at has been the percentage of county Jurors with 

■ tespect to persons from the City of Alb«.y? 

j. In otter words, you want to know if I know how many _ 

I from Albany and how many is from the County! 

Q lea. 

A Jlo. 1 couldn’t tell you that. • 

Q DO you ever have situations where persons write to you 

. CO serve on a jury? 

■ Indlcatins that they would like 

i. ’Yea. sir. 




r * - j w - - 

And what happens with respect to those pers ^ 

well, we send then a £om and let then fill the fom 

oat e 

HOW. I believe the present Judiciary law exenpt. , 

«-Vto <virv Do you know that to be 
vomen from serving on the j ry. 

true? 

That*s right. 

is It your practice to disqualify or exenpt soneone 
els^ply because she Is a wonan from serving? 

Any wonan that sends In the fom and say. on there, 

-I » a wonan; 1 do not care to serve." «e exenpt then. 

only where they express a desire not to serve; 1. that ^ 

. . ■ *•' • I 

right? 1 

Right. But If they don’t nentlon It. we let then ! 

serve. ' 

in the tine that you have been Comls.loner of Jurors, j 

ha. It ever cone to your attention -..at black persons 

1„ the co«sunlty see. to seldon serve on Juries? 

MR. DWYER: Well, I object to the fom of . 

. 4 . ...Ulna for a conclusion on the | 

the question, and It Is calling tor 

« 

part of this witness. 

the COTOT: 1 will sustain the objection as 


to form. 
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Bt * 

Q Mr. Hagcerty, do you of your own Icnowledge — I 

>wlthdraw that. Mr. Haggerty, of your own knowledge can 
\you ttell the Court the nxnnber of black persons that 
are -serving or have within the last year served on the 
^ury’panels? 

jA 'No, ^ cannot. ' ' ' ' ' 

Ij IDoes the fact that someone is receiving welfare 
assistance in any way Influence your decision to 
aiualify or disqualify someone for service? 

A '^lell, I wouldn't know whether they are on welfare or 
aot. TThey don't have nothing like that on the form. 

' H-wouldn't know whether they are welfare or what they 


-were. 


Q 3)0 you make any effort to ascertain whether or not 

persons are or are not on welfare in deciding whether 
rthey will serve? 

A Ne. 

Q Now, could you state to the Court, in addition to 

Hisquallficatlons that you would notice, that meet the 
statutory requirements, are there any other factors 
tthat you use in deciding whether or not to add a name 
to the list of Jurors? 
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1 

i 

i 

The only way we add any more names Is if people come in 

and want forms to fill out; they want to serve on a 

Jury; or they call in or they send a letter, like you 

say. That's the only way we do it. 

Q Are the assessment rolls used at all to ascertain names 

for the Jury lists? ■ ^ - ’ '' ' 

Tou mean people that come in looking for forms and 

stuff? 

Q No. When you are looking for new names, do you rely 

upon the assessment rolls at all to find names? 

A No, we don't have the assessment list. 

Q Now, you have already stated that persons who are 

students are excluded. Is there any age level, a 
point at which that if a person is less than a certain 
age that you do not add their name to the Jury list? 

A 21 years old. 

Iq 21 years of age? ' ‘ ’ 

A Ri^t. 

Q Is there any upward limit? 

A 72. ■ • • 

: MR, FEIT; Your Honor, may I have a moment. 

Just a brief moment? ' 

THE COURT: Yes, you may. 

1 

j 

i 

i 

» 

! 



1 


Sup’"*'”* Cou’'^ R«porler - of Yorlt 





(Richard P. Haggerty, for Defendant, Direct) 


37 


liA 

Q 

A 

Q 


by THE COURT: •: * * 

Q Do you have that form vlth you, Mr. Haggerty? 

No. 

Is it a standard form that you use? 

Yes. 

I would appreciate it if you would submit the form to 
the Court when you are through here. 

Yes, sir. 

MR. FEIT: Your Honor, I believe that 
certainly a form - the standard form la set forth in 
the Judiciary Law. 

the COURT: I would like to see the form 
that la sent out from the Albany County Commissioner 

of Jurors' office. All right? 

MR. FEIT: Yes, sir. 

BY MR. FEIT: 

Q Mr. Haggerty. »hat happens to the cards that are 
returned and where Jurors are disqualified? 

A You mean the summons they get? 

Q NO. VJhen you send the questionnaire out and they are 
returned and some are marked as qualified, others are 
either disqualified or exempted. Vlhat happens to the 

cards? 


ii 

t 
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They are all downstairs. You oean the ones that are 


% V* . ’ 




aqualified? ' ox . ?■ * •- 

„ • . • 1 • "’ir*' '’.ri 

The forms? • • • 

Yes. ‘ 

Ve got them dovmstalrs. 

You maintain records of those? . 

Yes. I 

Has there been any effort on your part or any of your ; 

staff to seek to get the names of black persons on the 

• i 

Jury panel? | 

tes. I do that myself. 1 tell these people - I know 

these wards where pretty near 75 percent are colored 

people or black people, and 1 tell them to send them 

forms to me. 

How Is this done? 

As It comes out of the election books, the districts In 
the election books, and what wards they are. 

And have you been doing this since you have been the 

Commissioner? 

Yes. we have been sending them out to them right and 

left. 

And could you state to the Court the results of tnese^ 
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efforts? 

Well, I will tell you, some of them don't send anything 
back at all. Other ones send them back, and they are 
working; they are women out working and they can't get 
the time off; they don't want to serve. The men, the 
same way; work in construction; they got three or four 
children. So, we try to please them; we disqualify 

t 

them or exempt them at the time.i 

Would some of these persons that are excused be persons 
who are persons other than persons who are disqualified 
or exen^ted by the statute? 

What was that now? : . . ' ■ 

Let me rephrase it. Are some of the black persons who 
are excused, who are not added to the Jury list, 
persons who are persons other than ones who would be 
either disqualified or exempted by the statute? 

(No response.) 

In other words, are you doing this at their request 
primarily? 


Yes. 


MR. FEIT: I have no further questions. 
THE COURT; Mr. Dwyer. 
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CROSS-EXAMINATION . t. . ' 

BY MR. EWYER: 

i 

Q Mr. Haggerliy, in reference to ihe last question 

addressed to you by Mr. Felt, Is there any basis for 
exclusion of black persons other than at their own 
request and their qiiallflcatlons as Jurors pursuant to 
Section 504 of the Judiciary Law? • * y---:. - 

A In other words, you mean they fill the questionnaire 
out and If there is something — 

Q Well, all right, I will rephrase this If you don't 
quite imderstand It. If a black person fills out a 
questionnaire submitted to him and In that questionnaire 
he does request that he be allowed to act as a Juror 
and he Is qualified to act as a Juror under Section 504, 
there Is no Impediment now. Is there? What do you Jo 
with an application such as that? 

|!a Well, he sends the form back In; we make out a card for 


him or a slip, and the slip goes Into the -- after 30 


I days. It goes In the drum the same as any other. 

'i 

Q And I take It this drtmi you wer« referring to Is a 

drum for Jurors throughout the coxinty. Is that correct? 
All over the county, yes. 

Q There Is no differentiation made bccween the residents 

I 
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Haggerty, for Defendant, Cross) > _ 

^TrtTaty of Albany and the City of Watervllet, 1. 
there? 

No, everything goes in the one drum. 

the COURT: Does thet Include trial jurors 

. • . ^ 

and grand jurors? 

the witness: Well, the grand jurors, your 

Hooor. they pick the grand Juror. In December for the 

vhole year; they pick 500 names. 

‘ the COURT: They come out of the big drum, 


right? 


the witness 


S: Yes, out of the big drum, and 


they go over into a second drum. 

the COURT: And they are put in the grand 


jury drum? 


the witness 


: Yes, that's the vay ve pick the 


grand jury. 

the COURT: The big drum that the trial jurors 
ere dra«n from, they are for both Supreme Court and 

County Court; la that correct? 

the witness: Right. 

the COURT: Out of the one drum? 

the WITNESS: Right. 

IKE COURT; And any other jurors that nrast 




r. -t D. 
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1 

( 

; 1 

( 1 

be drawn throughout the year to serve within the 


{ 

i 

Coxmty; is that correct? ^ iv ' y • • 



.< 

THE WITNESS: Right. 




, . , t.^.THE COURT: Let me ask you this: Approximately 

i 

t 

• ' 


how many names are contained in the large drum? 




, THE WITNESS: I would say 7,000. 

• 


1 

BY MR. DWYER: 



1 

1 

Q I Just want to be clear on one point Mr. Felt asked 



1 

1 

yo\i,Mr. Haggerty. These forms you send out, are they 

1 


1 

1 

1 

returned to you unanswered, many of them? 


1 

i 

A With nothing on them? 

• 

1 

Q Yes. 




A Yes. 



j 

Q Now, do they get returned to you unanswered, plus the 




persons won't take it or accept it and just merely 

1 

f 

t 


» 

return it or refuse to accept the mail? 




A We send no, we send out a form in an envelope and we 

i 



put them in another envelope and it's got our name. 

1 

j 

A 


"Consnisslon of Jurors"; they open it up and then send it 

i 

1 i 

W 


right back with nothing on it; don't say nothing at all. i 

i 



Q Then you do have a record, I take it, sir, of all the 




forms you do send out; you do keep that record? 


1 


A Right. 

-' 

1 
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0 And this list, I believe you told Mr. Felt, the source , 

1 -,»=»•■« ■“ •■•••"“■ “"■ “ "’ 

I 

; 

Bo, sir. 

1'q do you use the census? 

it _ .v.V 

fjL SO. 

Iq The city directory? 

Iq And the telephone directory? ^ . 

L yes, and the election books. 

Iq And the election books? 

L Every district in the county. 

),Q Does the for. that you send out have a question in , 

I reference to a person’s race on it? 

IA The race? 

iQ The race. 

ll -- you mean the race 

i'a no, it has nothing to do with yo 

li 

The race of the person. 

NO. there Is nothing on there that says that. 

■, y tahe It uhen you receive a For. bach, a return For., 

I ,ou yourselF or any .e-^er oF your staFF has no Idea 
„ to the race oF the person answering! 

"a Bo, sir. , 

t-i’ikG in reference to this per.aOi 
Q a\nd any judgment you ^.... .^ 


^rr - I C. 


^ . n. 


r a I \/ I 
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ability to serve es a Juror Is predicted upon his 
quallflctlons as set forth In Section 50* J is that 



V i' » 


correct? 

Right. 

It has nothing to do with his race? 

No, sir. 

««. one other point. As fr .» dis<p»Ufiction, end , 
.aes,ptlons. I believe you said once you get the form j 
back, you check it over and you discern then if . j 

person for some reason or other is disqualified; is 

that correct? ' * 

Right. 

HOW. if a person was exempt but not disqualified, 
aamely. a woman - if a woman returned the form to you i 
and did not exercise her right of exemption and said 
nothing and said she would act. how would you react to 

that statement on behalf of this woman? 

If she sends in her form and she don’t say she wants to 

be excused? 

Right. 

Then she serves on the Jury. Then we make out a copy 
of her name and address on a allp and in 30 days we 

put her nanae ia the 


S.P'.- Co-t R-p-*-' ■ 'f N- YpA 




i «uld not disqualify her, she «ould exes,.! herself? 

» _ ^ 

\ That's right. 

, you would exercise your rights In reference to 
I disqualification based upoa the Information you have? 


; c I - * * 


Yes, sir. | 

d„d as far as the authenticity of this Information, you ^ 

„ly on what Is set forth by the Individual? I 

Right. 

the COURT: DO 1 understand It to be the 
policy of your office that an exemption must be 
affirmatively claimed? 

the witness: By the persons themselves? 

THE COURT: Tea. 
the WITNESS: Tes. 

, the court: in other words, otherwise you 

don't exempt them? 

the witness: no. If they don’t ask for an 
.«mptlon or an excuse, they go onto the Jury list. 

BY MR. DWYER: 

L DO you have any other authorized policy In reference to 

I Che selection of Jurors In addition to the sections 

1 t..t are appropriate In the dudlcl^ law, In other ^ 

1 Offc.l S-P-- C..H R.poh- - StM. of fj- YoA 
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rr.ri? ■ ) 


,ord.. special provLions .e. forth £0Ou«r 

,«U£lc.tlon. in Albany County? | 

. «o special, no, everybody gets the same treatment. i 

^ rules that have been 

. well. I mean, there are no special rules 

ar fn the selection of Jurors In 

•et up in reference to the s 

■1 , „les you follow in the Judiciary Law. ■; 

1 addition to the rules y 


la there? 


; .at 


at .1' 


, MR. DW«R: I have no further questions. 

the COURT: Mr. Feit? 

hedibect examination 


! BY MR. FEIT: 


T believe you stated when 1 asked you 
Mr. Haggerty. 1 believe yo 

.necial efforts were made to a mp 
whether or not atxy special 

In the comsunity. you indicated 
to reach black persons in the cosinu 

1 /In this by contacting I 

that you vould do tnxs uy , 

.........«««■" i 

then to the district where I think there is 75 perc | 
black people. 1 know pretty well all these war 

Albany, and 1 know ,ust Where they lay. like Arb« HiU, 

Mirnuc and all them wards lihe 
south End, Sherxdan Avenue, 

that, and 1 specify to these people uo..i.ccIr. 

S....". C~.t R.P-' • 5- »f N- 
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forms out to these people. j 

And do you have any idea of the rate of return in j 

those districts compared to other districts? • 

Very poor, very poor. - - 

It’s very poor? 

yes. As 1 said, them people all -ork; they are out ^ 
morking; they can't lose the time; they got Jobe; they 
got children. Some of them don't even answer. Some of ! 


them do. and they tell you they got three, four children 
and they can't. 


one thing wasn't clear to me. If somebody is qualified 
to be exempt and wishes to be exempt, you dismiss them; 


Tight? 


!a If they got an exemption — 

the court: If they have an exemption under 

the law, as I traderstand it. 

‘ .... 

jl the WITNESS: Yes. 

'1 

il MR. lEIT; 

q BO you also exempt or disallow persons who do not 
I qualify for exemptions under the statute but who 

I otherwise indicate they would prefer not to serve? 


. . loat's 

.1 


.MR, FEIT: 


You do. That's all I have, your 











Honor. 


f. 


Bt THE COURT: 

Q LeC tn* Ask. you so I sm clear In this now, how long have 
you been the Commissioner of Jurors? 

^ Hell, it will be two years this May coming. 

Q fw*! living in the community, my recollection is that 

you serve on the Common Council of the City of Albanyj 
is that correct? 

A Yes. ■ ‘ , 

Q Representing what ward? r'-if 

A The Sixth Ward, over on Sheridan Avenue, Gander Bay, 

I 

I whatever you want to call it. 

Q You are familiar with your own constituents within that 
ward? 

i A Yes. . :■ t r 

' Q Has it been your practice since becoming Commissioner , 

i 

of Jurors to make an extra effort to forward question- j 

' naires to those names and addresses set forth in -- I 

assume you use what, the enrollment books? 

;i A Yes. rT: ^ • . • v- •• r - ^ 

'! 

Q You senu questionnaires, perhaps a greater nu-aber tl.an 

:| Otherwise throughout the county, to those districts 

il where from your experience there is a heavy concen- 
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nation of black Individuals; Is that correct? 

Right. 

And this practice you started »hen you became the 
Commissioner; is that right? 

That is right. *' 

Based upon your own personal experience a. an official 
-Iti the City of Albany? 

Right. 

other than the extra percentage, let us say, of 
questionnaires sent Into those particular districts, 
has the office done anything further In that regard, 

that is, to seek out black jurors? 

only sending out the forms that I know where mostly 

black people live. 

All right, would you provide this Court with a copy 
of the form that Is sent out? 

8 a 

IS this the form that has been sent out regularly? 

Yes. Do you want it now? 

the COURT; When you are through, I would 

appreciate your returning to the courtroom with such 
a form, yes. 

Are you finished, gentlemen? 
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P. Haggert-v. for Defendatit>^.ec^sjJ 


MR. FEIT: Yes, I am finished with the 


witness. 


the COURT: Are you finished, Mr. Dwyer? 

^ MR. DWYER: I just have one other question 

* . k' • * * 

in reference to the exemptions. 

. •- r -. 

. • recross-examination 

MR. DWYER: 

in reference to e question esked you by Mr. Felt, es | 
to en Individual «ho returns a form to you and, though , 
technically Is not erempt, yet requests that he be j 

erempt for the reason that he Is a family man supporting 
children, mould the granting or denial of his 
application so as not to serve be predicated on race? 

No. 

the court: It is based on economic hardship 
set forth affirmatively in the return, I assume? 

the WITNESS: Yes, no matter who it is. 
the COURT: All right. 

MR. DWYER: I have no further questions. 

MR. FEIT: That's all. 

• THE COURT: Are you finished with this 


witness? 


FEIT: Yes, your Honor. 

Court Reporter • Stot. of N-* Yorll 







Tffi COURT: Thank you. And I vould apprec 

,our returning the form to this Court now. 

MR. 0MYER: I would like to have a copy of 

:hat form, too, your Honor. 

the COURT: And bring three up, one for the 

people, one for the defense and one for the Court. 

MR. FEIT: Thank you, Mr. Haggerty. 

(Witness excused.) 

the court: now, I am going to take a short 
recess In this matter while we take proof In another 
matter. It will be a short recess, gentlemen, about 
15 rlnutes. so you can guide yourselves accordingly. 

(Short recess.) * • 

the COURT: All right. 

MR. FEIT: Tour Honor, at this time I would 

like to call Dr. Harry Hamilton as a witness. 

the COURT: Very well. At this time the 
court will hand to the counsel for the defendant and 
to the District Attorney a copy of the form which was 
given to this Court by the Commissioner of Jurors 
following his testimony. - 


MR. FEIT: 


Thank you. 












. ... HARRY HAMILTON, 

called by the defendant, having been first duly sworn 
according to law, was examined and testified as 


follows: 


5Y MR. FEIT: 


.. a - direct examination 






Dr. Hamilton, would you state your address for the 
record, please. 

5 Moming85de Drive, Delmar, New York. . . . 

And what is the nature of your employment. Dr. Hamilton? 
I am an Associate Professor of Atmospheric Science at 
State Uni.versity of New York, Albany. 

Ar.d would you tell the Court the extent of your 

education. * 

1 have a Bachelor's. Master's ar.d Doctor of Philosophy i 
degrees; Doctor of Philosophy In meteorology. I 

Dr. Hamilton, ate you affiliated with the NAAWC the 
National Association for the Advancement of Colored 

People? 

Yes, I am. - > . —. < c ^ 

And what is the nature of your affiliation with th.at 

organization? 

At present I am president of the Albany branch of this 







A. 

q; 


Hamilton t for Defendant, Direct) !-j. ^ 

otg*ni za t Ion. 

And for «hat period of time have you served as 

. . *.o . - - , ■ • . ■ I fi ' p-.: I . ' y 

president? 

lixeve been president'since December of 1968. 

And are there other black organizations vith vhlch you 
are affiliated, either locally or statewide and 
Internationally? 

I :am the coordinator of the Albany Black Coalition 
which is an umbrella of about twenty black organizations 


Inithe City of Albany, and I am a member of the Urban | 
League of Albany. | 

i 

,Q NOW, in connection with your employment at State | 

'i university, .re you affiliated vith or have you been | 

1 affiliated with any programs that dealt with black 

\\ 

li students al' the University? 


'A’ For one year I had an appointment in the Department of ^ 

I Afro-American Studies, and for three years I directed | 

! a program known as the Educational Opportunities Program 

: , which, while not a black program officially, has j 

i approximately 70 to 80 percent of its students black. 1 


Q: Dr. Hamilton, as a result of your affiliation with 

these block organizations, have you had opportunities 
to discuss the problems which concern and Involve black 
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persons? 


Yes, a great deal of It. 


; Q Would it be fair to state that this is the primary 


function of the NAACP? 


!A Ves. 

11 


And to attempt to work towards a resolution of some of 


these problems? 

Correct. And both the national organization and the ; 
local organization have had a great deal to do with the 
legal process, not only working in general discrimination 

t 

cases but in the legal end of things, not restricted j 


either to civil or criminal, but both cases. 


Dr. Hamilton, I believe you stated that you have been 


the president of the Albany County — or is it the 
City of Albany NAACP chapter? 

It is not specified. Our membership is beyond even 
the county, although the bulk are within the City, the 


bulk of our members are within the City. 


Dr. Hamilton, in that capacity are you aware of any 


efforts that have been made in Albany County to attempt 


to obtain greater participation by black persons on 
Jury panels in court cases? 


None at all. 
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u^iniilton. for 


you ever been contected by the Commissioner of 
Jurors of Albany County In this regard? 

a- . • * •* i a * ^ • ' - . * 

KO-e 

W. -Hamilton, did you have a telephone conversation 


t: I 


. y^rh me earlier today? • 

♦ ^ ■' * * i-V- '-'i 

'YeB, 1 di<i* 

*„a m that conversation did I mention some figures 
^ich xelated to the composition of the panel of Jurors 
±n this particular case? 

"Yes-, you did. 

^Ud did I mention that, according to a list that 1 had. 
rhere vere 65 persons on this panel and that 50 of the 
65 persons were from the City of Albany, 
yes. those are the figures you mentioned. 

Wd 1 also say that, according to my ovm personal 
nbservatlons. 1 found that there was one black person 

on this jury? 

yes, one out of the 65. you said. 

Sow. Dr. Hamilton, have you calculated what the 
probability of this happening would be - In other 
words, one black person out of 65 persons - and can 

you state to the Court what your calculations In t.. .t 

regard are? __ 
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MR. DWYER: If it please the Court, I am going 
to object to this on the grounds that if this witness 
can give testimony In reference to his own calculations 
as an Individual, certaijily he Is entitled to do so If 
the Court wishes to accept It, but I object as calling 
for a conclusion, on che grounds that this witness Is 
not an expert in this field. But he can certainly do 
it Individually If the Court will accept It as ruch, 
and I have no argument with that, but I would object 

on the grounds that no proper foundation for any 

i 

expertise has been laid In reference to this witness. 

i 

i THE COURT: And I am going to sustain the 

t 

! objection at this tl^e, and particularly as to the form 

' of that question. I am not precluding your general line, 

] however. ^ • j . »... j;.. 

I 

BY MR. FEIT: . s ’ 

Q Dr. Hamilton, can you calculate for the Court what the 

i 

probability is of this situation occurring out of a 

! 

i random sample of people? Can you do that and explain 
to the Court the calculation? 

Yes, I can. In my work in atmospheric science we often 
have to deal in statictlcj, so I have had a nuaiar 
courses in statistics and have used them. And using 
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this — what I will explain as generally accepted | 

theory, which has been corroborated by one of the | 

outstanding statisticians at State University — It Is j 
known as the binomial theorem and binomial distribution, 
nd the basis on which I did this was to take the 1970 | 

I 

U.S. Census Bureau figures, which Indicate that there | 
are 13,975 blacks residing In the City of Albany and 

1 

that the City total population Is 115,781 — ! 

t 

THE COURT: What was that other figure? 

MR. DWYER: What was that figure? | 

t 

THE WITNESS: 13,975 blacks, 115,781 total, 

i 

giving a percentage of blacks of 12 percent. And that | 
Is within the City of Albany; that is not the County ^ 
figure; that is the City of Albany. And I did make one | 
assumption that was not verified. I will Indicate that ! 
this Is an assumption, that the one black Juror was 
from the City of Albany. And the equation Is such that 
you take the 1 over the sample size and subtract the | 


percentage of blacks In the total population and then 
divide by a fraction which Is composed of the percentage^ 
In the general population, tines 1 minus that, divided 
by the saeiple size, end cur ce^lc size 1^ -0 ^ 

I 

the 50 persons from the City of Albany. And the number ! 
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for Defendant ,_Dlrec t) —^ 

generates Is 2.17. »d comparing ' 
vith general atatiatical tables. It means that 
la a font percent chance that these 50 people , 
.., 1 * ramdomly selected. In other vords. if o“b »* 1** 

^ population of the City of Albany 50 people mere 
i| ,^y taken a large number of times, then on only , 

\ * <„n: of 100 of those times mould yon find only one 

!| black out of the 50 persona.. 

' , Dr. Hmnilton. do people mho do statistical type of j 

I mork have a certain point at mhlch they determine that , 

i certain findings are statistically significant? | 

\k Tea. 

i!, and is the calculation that you have Just discussed 
li the conclusion that you have reached one that mould i 

I be statistically significant? And if so. mould you 
■j explain, that to the Courts 

■'a There are a number of different levels of significance, j 

! a. they are called. One of them is taker, as 5 percent. , 

This is perhaps the.most common value. If a situation . 

I la significant at the 5 percent level, it is generally j 

I conceded that it mas clearly non-random. In other | 

. uords, if over a large nn.ier of trials only 5 out of 

I 100 cases mould turn out in this fashion, it is genetariy. 
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for Defend^_t^_Dt^^ ctl 
cn"cedei that this particular example was not random 
because the percentage is so low. 

la there a term that statisticians use sometimes which ■ 
diey refer to as biased; that this would show somehow 

_ again using the technical language of- 

atatistics, that- there was a non-random and biased — j 
Boae explanation other than randomization to account 

finr this result? 

tea. in general they would - they would not say that - 
expresalon would not be that It is biased. That's 
Infere. i e. Their statement would be that It Is ; 
clearly — It Is 'd-ghly unlikely that it Is random. | 

Dt.. I’smllton, earlier we have had the testimony of | 

Commissioner Haggerty, who Is the Commissioner of 
Jurors for Albany County, and In his testimony he 
Indicated that, there were three primary sources from 
which the Commissioner f Jurors drew upon to obtain 


names of possible Jurors, and one of these was the i 

telephone directory. Do you have an opinion based | 

uipon your experience In dealing with problems of 
black persons In your capacity as the president of the 
Albany Chapter of the NAACP and based upon your other 
experiences as a blacu person with respect to the 
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extent to which black persons may or may not have their I 
telephone numbers listed? ^ i- .is. 

MR^ DWYER: I am going to object to the 
<{nestlon as no proper foundation, calling for a 
conclusion on the part of the witness and calling for 

i 

expertise he does not possess. 

THF COURT: I am going to overrule the 
objection. There isn't any Jury here. 

MR. DWYER: I understand that, but I am 

j 

making this for the record. If the Court wishes to | 
hear the answer, T have no objection, but on the record 
I am making the objection. 

BY MR. FEIT: 

Q You may answer the question. Dr. Hamilton. 

I 

A It has been my personal experience and my information in 
talking with other people that there is a higher 
incidence of unlisted telephone ntmibers amongst black 
persons than amongst whites. 

Q Hbw can you account for that, if you have an opinion 

or knowledge of that? Upon what do you support your i 


statement? 


MR. DWYER: I am going to object to thnt nlco; 


tio foundation, calling — 



OffeiJ s upr«m* ^ourt R*port#T' - of 
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•THE COUTT: I am going to sustain the 
objection in viev of the preface by the witness. And, 
for. the record, there isn't any Jury here, but I will 
attach the appropriate — - . ' • c- 

, . MR. DMYER: It is a hearsay conclusion. 

THE COURT: Exactly. I will attach the 
appropriate weight to the answer, for the record. All 
right,,go ahes'^. And I sustained the recent objection, j 
MR. FEIT: Your Honor, ray understanding of | 

I 

ths:raanner in which to qualify someone as an expert is | 
that.this person has certain knowledge and information | 
which is not readily available and nomally available 
to.the public at large. 1 think Dr. Hamilton, based | 

I 

ik.* 

Upon his backgrotmd and experience, should be permitted 

• ' ! 

to:testify on some of these Issues as an expert. j 

. THE COURT: I don't agree that you have laid , 

I 

a: proper foundation at this Juncture as to this witness i 

i 

testifying as to the telephone directory propensities J 
of;'a'particular segment of the population. I am going 
to sustain the objection at this Juncture. 

W MR..FEIT:. . 

i 

Q Dr. Hamilton, in your ejrpexience as the president of 

i 

the NAACP, have /ou had occasion to discuss with others I 

I 

I I. . —-- 
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^ ^ of black 

g«.«l .Ituiitlon concerning the 
,„.on, on trl.1 3«rle. In Xlben, County^ 

Va« I haVide 

* .’ MR. DWIER: I object as caUlng for a 

ansaer and conclusion. 

- MR. rert: 1 ooked hl» « *» " 
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, ,hE COORI: I a- SOlng to let the Wtness 


the witness: Tea, I Iwive. 




M NR. FEIT: 


FEIT* ' 

;c„ld iou describe for the Court the nature of your 

l^lveuent In those discussions. If there vas oor 
(bas: ona? 

n«fER: The sa-e objection, your Honor. 

the COUKT: 1 «“ 80l»« “ sustain t 

objection to that question In that for«. 

• bet ne ask you. Dr. Haallton. In your 

capacity as president of the Albany 

«ggcp. have you participated In any study of • 

Jury situation In Albany County! 

TBEWITI!ESS: Ko. I have not. 

YHE COURT: All right. 
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rairry Hamilton, for Defendant, Direct) 
ft MR. FEIT: 

Q .Dr. Hamilton, I believe that you testified that you 
Hive In Delmar? rt v .1 . . - 

Q Vimich Is In Albany-County? 
ji 'ites. It Is. 

Q rHow’long have you-llved at your present address? 

A IFor seven years. ' - 

:q And before that vere you a resident of Albany County? i 

‘A iFor one year In-the City of Albany, 

.Q .And during that time have you ever received a 

cquestionnaire from the Commissioner of Jurors to sit on , 

:a:jury? 

»A :No,-I have not. 

.Q -Dr. Hamilton, are you married? 
rK '.Yes, I am, 

Q To yourknowledge, has your wife ever received a | 

'questionnaire to serve on a jury In Albany County? 

^A :ho, she has not. 

Q -Is your wife a black person? 

^A '-Yes, she is. 

MR, FEIT: I have no further questions. 

' the COURT: Would you like to serve on juries j 
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in this County? 


the WITIJESS: Tea, I would. . . -s ;. 

the COUBT: This Court will direct the 
C^ssioner of Jurors to see that you are sent a 

questionnaire • 

KBL. rWTER: And his wife also. : ..... .m | 

the COURT: Tes, Mr. Dwyer. . . ^ 

How, let me ask you. Doctor, 
me. DMTCR! I 

vltne... 1 know the Cour. »ould. but 1 «ould. too. 

the COUEI: 1 urderstand that. I Just vanted 

to clarify one matter, if 1 oigbt. 


MR. DWYER: All right. 


BT THE COURT: 


you gave certain atatlstlcs applying to this. 50-to-l 
city population. Do you have a alrdlar breakdown for 
the county level? lhat would be 1 to 65. and with a 
285 . 000 -some-odd-hundred total population of the county 

. T Sin X died T10£ • 

1 have not worked it out. 1 can. 

Would you? 

Yes. 

Would you like a short recess i Would it bt -~oro 
comfortable to sit at a table to do It? 




atli oniy 

„i ^*ke a five-ol^te recess. 

TBE court: We «U1 take 

v r:r ~ | 

" ““ ri-- •“ i 

, Mr. Owyer for the People. 

A Vi^ Q couxisd* and Mt* 

arfendant and his -oun , 

Kt THE COURT: 1 

; proceed. Uid you Mork that out! 

Tes, I ‘If'** 

5 «“t is the ^hat I -aie at the J 

, , ^t ten y^ .,,.orl-ately ' 

beginnins an Albany, 

3.000 blacks residing ,,,„Ution of 17.000. 

giving a total Alb^y p^utation of 

rounded off, ou persons 

K-a<lltv that one out or oj v 
M6.742. and the probability 

0 And vhat 1. the percentage 

4 That would be It. 

.nt is the random selection? 

0 Oh. 10 pare only TO Pe«ent of the 

A HO. 1 «iU put it thia ,„«aup«ith 

__.i™nlv selecte l would yo 
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A 

Q 


A 

Q 


only one out of 65. 

All right, very good, thank you. Now, what doe. that 

nean, if anything? ic . ‘ t 

Xhat is le.. significant the . ... nurf..r. 1 gave you 

before. . _•. 

That*, obvioua. I figured it ov.t inyself. My 
,«:ollection i. that you indicated that 5 percent would 

be highly unlikely. 

Eight. 

How, Is there a corresponding phrase for 10 percent, 
or not? 

in a great deal of - and this is the only way 1 can 
phrase it: In a great deal of science, anything that 
1 . significant at the 10 percent level la considered 

non-random. 

instead of highly unlikely, it would not be considered 
random; Is that a fair statement. Doctor? 

Yes. ’ ■ 

tour conclusion, are based wholly and solely on 

statistics? 

Yea. 

- THE COURT; rhr. Dwyer? 


) 
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CROSS-EXAMINATION 


ft MR. EWTER: 


Doctor, have you as head of the NAACP contacted the 

Comnissioner of Jurors here in Albany County in 

reference to jury selection? . v-- 

Ho, I have not. j.' <■ < ’'-'-i 

How, Doctor, the statistics you gave us are based upon 

the census; is that correct? J V. ‘ ' r 

The 1970 census. '• 

And your statistics in no way reflect the number of 
black people who a-:e registered voters here in the 
County of Albany; Is that correct? . 

That is correct. 

And assuming. Doctor, that a figure less than - I 

believe you said the total ntimber of blacks roughly in 

_ / 


the County would be about 17,000? 

Correct. 

1£ .-nunber less than 17,000 were registered voters, 

then these statistics would not be valid, the 

conclusions you draw -- 

.MR. FEIT: Your Honor, I am going to object 

to that question as to its form. 

MR. DWYER: All right, I will rephrase the 
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r ^ I 

th.t . figure le« *•” 

’ A^lvea. t.« t.. uUl-.t. concision ,ou r..cW 

.e tot.ll, dlffcrcut th«> the 10 P«c.ntT 

. ; .r.Wl. niT: tour Honor, 1 »« g®^®* *® ® | 

nt elerlflcatlon the flruree that 
T think for purpoaea of clar 

V .r. total population and are not 

being uaed here are total pop ^ , 

»,.ther or not aomeone vaa a voter. ; 

Indicate whether or no 

that that ahould be clarified. 1 

the court: Baalcally. I think, Doe o , | 

^ bad different figure, you w«.ld get a different ; 

the WITNESS: Tea. J 

. , the 17,000 ve would also have to 

that if ve changed the i/, 

change the other nunber. 

,, 1 am aware of thaw . 

XHE COUET: All rl^t. 

.4 ‘ ' • ■ • • 

• . • ‘ ^ ■ 

BY MRe lATER: 

,1 .o H»:e you ever vltne.aed youraelf, . 

Q Naturally aOe ^ the 

w ar«lng of juror nane. or obaerved the 

Doctor, the drawing who 

, 4 e bv the Commlaatoner of Jurors a. peopl 

1 lelectiona by tne vau 

,, to <-ervc here In the County of 
would be deslgnaced to -erv 

Albany? --- 
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(B*rTy H &fflllton, for Defendant, Cross) h 69 

1 ^ NO, I have not. 

q Do you have any personal knowledge of any systematic 
exclusion by the Commissioner of Jurors here in Albany 
County of black people? ^ . . . ..v 

^ From my understanding of the methods used, it clearly 

excludes blacks. 

Q Well, Doctor, I am going to move to strike that 

answer as not responsive. I understand your answer, 
but my question is, of your own personal knowledge do 

you have — ■ ~ ' 

I THE COURT: I will strike the answer as 

not responsivej and repeat the question. 

MR. DWYER: All right. 

Q Do you have personal knowledge of systematic exclusion 




t 


of black people from the voting raiiks here in the 
County of Albany? 

MR. FEIT: I am going to object to the 

question. I think it's confusing to the witness. What | 

personal knowledge means to one person may not mean 

the same thing to another person. 

• :THE COURT: If that's the basis of your 

objection, I am going to overrule it. I 

♦ 

A May 1 ask for further — may I ask for clarification? | 
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“ do 1 have .n, wedge that votentl.1 

DO you mean, -eluded? 

. or. are Identified by race and then exclu 

Jurors County 

, gxcluded by race by the Cocaleelone 

of Albany. ‘ ". . ..... 

. Mn 1 do not. 

A * -_ fcUAVP flueationSe 




MR. OWYER: I have no further question., 


Bt THE COURT: 


" Rre you familiar »lth 

, Dsve soiae questions. Doctor. 

I have SOS* s County! 

in uhlch lurors are selected In tni. 
the manner In »hl .1 

I have not seen a urltten descrlytl 

u 1 . asArller you told me yo^^ 

And my recollection Is that earll 

. study of this particular matte . 

had not made any stuuy 

That ts correct. .c-pline 

R, the same tohen, 1 gW that It U your fe l R 

that there la an exclusion of hlachs from the^^^ty 

panels In this County; Is that a fair statemen 

Yes, it la* ^ .. 

a in nart on conversation and in part on 

That' 8 based in part 

1 don-t know, uhat 1. It plt«se! 

1 aieate It's based upon four factors. 

I can indicate xt 

second is 

One Is conversation s vlth other pe _ 


Ciol 









observation of a small nximber of trials. 

Q VherCf Doctor? 

^ Both In this court and In Police Court, If they are 
the same panel. A thltv j»jthod Is a study that I did 
see that vas taken approximately seven years ago; and, 
fourthly, my understanding of the procedures that are 
used. What I have been told the procedures are leads 
oe to believe - I will put It this way: If the 
procedures are as I have been told, then I think that 
1 can present Indications that It would 
Q All right, let me ask you :hls: If the procedures 

used follow substanaally the statutory requirements 
of the laws of the State of New York, then In that 
event. Doctor, would It be fair to say that your 
complaint Is not so much with the selection of juries 
per se In this County, but rather with the statute 
Itself? Do you understand what I am saying? 

A Yes, I do. 

Q All right. ‘ ‘ 

A With that assumption, that Is correct. 

!j the COURT: I have no further questions. 

MR. FEIT: I have no further questions, 

• '! 

1 the COURT: All right., Thank you. Doctor. i 
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(witness excused.) 




MR, FEIT: We have no further witnesses, 


your Honor. 


\ : i;.. • • 


- THE COURT; All right. Mr, Dwyer. 

VI®. DWYERS The People rest. '''• 

: THE COURT; The People rest. All rxght, 
decision reserved. 

! 

MR. DWYER; I would like to point out to 
the Court that In view of the fact we have received 
this form from the Commissioner of Jurors — the Court 

t 

has one, Mr. Felt and myself — that the form of 
questionnaire Is set out In the Judiciary Law In Section 


661 . 


THE COURT; Is It Identical? I haven't 


examined It. I will. If you have, say so. If not, 

I will examine It myself, 

MR. DWYER; Well, I say It Is, except in 
the Judiciary Law the record of jury service Is 
Indicated on the form, whereas here I don't believe It 
Is. But as far as the questionnaire,it Is the same. 

THE COURT; All rlr.ht, I will examine It. 
CcuClw^a, all cliir.gw equal, 1 ..vll 

endeavor to have a decision for you by Friday noon. 
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chamber,, m the event 1 

r Hen. ts snstetnea. tbts .ttet v.U than ^ 
TnH tbe eeuction 0. enotbet penex. Xn - j 

Htt----':: H! 

ro trial on February 20th. at , 

ready to procee Friday. 'Itiat* s j 

.„n™.,plcUuptbe.ecUion«tnoon.ma,.^ 

the 16th. . 1 

MR. FEIT: Kes. your Honor. | 

.1 vould expect y w to be , 

the court; At'd 1 vjoui. 

™lded accordingly. Agreedl 

MR.mX: Agreed, your Honor. 

TME court: Agreed. Mr. Dwyer? 

MR. WTIR: '««• 

Y-f is adjourned until 

the court: Court is 3 

o'clock tonorrow morning. 

(Whereupon the procee ngs 

adloumed until Tuesday. February 10. 
matter vere adjourne 

at 11 a.m.) . i „ nf the Court 

^ the decision of tne v 

(The following is th 

► the lury panel by defendant a 
on the challenge to the J ry 

counsel.) 

^ • 


OJ..J s-.-- c..'* R-”'-' ■ 
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ClXNE, V , j 

The defendant challenges the panel of Jurors ^ 

^ in. the above entitled action pursuant to Section 

jTO 10 of the.Crladnal Procedure Lav on the grounds that. ^ 

«nclc.persons. culturally different. ».d persons of lover^ , 

..^ncdc. status, as veil as persons of lover ages, have | 

been, systematically excluded from «.d are system tically ! 
„der.represented.ln said panel by virtue of the fact j 

autthe source o£ names consulted by the Cos»l.sioner of. : 
jurors- results in the disporportionate exclusion of j 

launtlflable rdclal minorities «.d lover-income citizens 
and produces a panel vhlch is not representative of the | 
connn^ty at large. «.d particularly not of the black ^ , 

cc-sBinity of Albany County, in violation of the defendant ^ 

constitutioi al rightse. i 

.. . , The moving papers contain no factual allegations. 

The people In. their answering affidavit deny the conclusory 

allegations of the defendant. This Court granted a hearing ^ 

in order to provide the defendant an opportunity to I 

develop factual allegations in support of his chsllenge 

txt the psneLe. 

The defendant called Richard Haggerty, 

Commissioner of Jurors for the County of Albany, who ^ 

_______t 

Olfh.l S-P-- C..P. R-p-'‘*' • "f N- YpA j 


14 ^ 
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l£ied concerning Che manner In vhlch trial jurors in 
count, are selected. A capsule su-ar, of 
Co«.issioner'. testimon, establishes that such selection 
1 . in accordance vlth the pertinent provisions of the 
.ndiciar, law. The Co-issioner testified that he has , 

„ae a conscious effort to Increase the number of black . 
,„rors b, a concentration of mailing of ..uestionnaire. in , 
.lection districts within the Cit, of Alban, known to him 
ro be heavil, populated b, blacks. There is absolutel, 

„ inference from the testi^n, of the Coaaaissioner that 
there is an, deliberate exclusion of persons b, reason of 
„C. or economic status. If an,thing. there is an extra 
effort on the part of the Conoissioner to Increase the - 

number of potential black jurors. 

The onl, other witness called b, the defendant 

was one Harr, Hamilton, a professor at State Hniversit, at 

Xlban, and the president of the Alban, branch of the 

national Association for the Advancement of Colored People. 

testified that the existence of onl, one black juror 

on this panel of 65 jurors constituted such a mathcmctlcal 

1 , tmlikely that the selection vas 

ii disparity as to make it 

1 

random. 

. . of '’-n ill. 

In order to bUbcua-.s .a - 


Olfci.l Court Reporter - Stole of No* York 








.oo.tlt«ted jury. It Is essential that Intentional and 
.ystematic dlscrladnation must be proved and a showing of 
Mthenatical disparity, without sore. Is Insufficient to 
«,t this burden, rpennle v. Chestnut, 26 M.Y. 2d 481; 

V. Horton. 18 M.Y. 2d 35j. ; certiorari denied. 

■XR? U.S, 934) . 

On the facts before chls Court, the defendant . 
failed to establish his claim of an illegally constituted 
jury and. consequently, the challenge to the panel Is 

i 

denied. ! 

Deted: February 16, 1973 
Albany, New York 
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PEOPLE V. ANDERSON 227 

CiU *» 348 N.V.S.2!l 227 

rhance of venue. Mindful of the fact that we live in a mobde society. 
nTf 32-month delav exists in Suffolk County, comiiared to only six 
Inthfin St L.„r;.„cc County, wo cannot say that S„oc,al Term 
abused its discretion in denying defendant s motion. 

Order affirmed, with costs. 


nuMIH 


42 A.D.2d 1007 

The PEOPLE of the State of New York. Respondent, v. Allen 
M. ANDERSON, Appellant. 

Supreme Court. Appellate Division. Third Department. 

Oct. 18. 1973. 

Detendant was convktcsl in the All.any County Court ot second- 
degree assault an,l he appealed. The Supreme Court. Ap|»llale 
DWsion held that derendant Tailed to show that black iwmons and 
“her diti^t classes of which .Icfcndant was a member had been 
systematically excluded from jury panel or that detemlant was preju 
diced in any manner by panel that was drawn. 

Affirmed. 

^'^Meidant in assault prosueution failed to show that l'>“a P"' 
«)ns and other distinct classes of which defendant was a men^iar ha 
teen systcmatieally excluded from jury panel or that - 

prejudiced in any manner by panel that was .irawn. CPL 270.10. 


Arnold W. Proskin, Albany Co. Dist. Atty.. Albany IJohn A. Wil- 
liamson, Jr., Albany, of counsel), for respondent. 

Michael Lynch, Albany, for appellant. 

Before GREENBLOTT. J. P.. and COOKE. SWEENEY, KANE and 
MAIN, JJ. 

MEMORANDUM DECISION. 

Apiwal from a judgment of the County Court uf C»unt>^ 

rc-ndercl March 8, 1078. uimn a venlict convicting ilefenilant of two 
counts of assault in the second tlegree. 

Defendant was a passenger in an uutomol,ile owned by his ^d 
o|H.Tatcd by a female companion on Route < by 

aiwul 3:45 A.M. on October 7, 1972, when the dn\ei was s n 



s 
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xt 

I 
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two State Trooi)ers and requested to pro<iuce her license. Upon her 
failure to do so, defendant was arrested for permitting unlicensed 
operation of a vehicle. The ensuing conversation advanced to an 
altercation which required hospital treatment for defendant and both 
troopejs. 

On Octol)er 19, 1972 defendant was indicted for two counts of 
assault in the second degree, and thereafter he was found guilty on 
both counts, and sentenced to a five-year term of imprisonment on 
each count, the sentences to run concurrently. 

Prior to trial, however, defendant challenged the jury panel (CPL 
270.10) on the ground that black jMirsons, and other distinct classes of 
which defendant was a member, had been systematically excluded 
from the panel. After a hearing, the trial court denied the challenge. 
Although the hearing showed certain irregularities in the system as it 
functioned in Albany County, there was insufficient proof of system¬ 
atic exclusion of blacks and others from jury service A witness for 
defendant admitted that he had no ix;rsonal knowledge of systematic 
exclusion of {wtential black jurors. From an examination of this 
record, it is evident that defendant has failed to meet the required 
burden of proof in that he has not shown that a distinct attitudinal 
class of persons was systematically excluded or that he was prejudiced 
in any manner bv the panel that was drawn (People v. Chestnut, 26 
N.Y.2d 481, 487, 311 N.Y.S.2d 853, 857, 260 N.E.2d 501, 504; People v. 
McDowell, 35 A.D.2d 611, 312 N.Y.S.2d 477. mo<l. on other grounds. 28 
N.Y.2d 373, 321 N.Y.S.2d 894, 270 N.E.2<1 716; People v. Pulliam. 28 
A.D.2<1 786, 281 N.Y.S.2d 137). 

The other grounds for reversal urged by defendant have no basis in 
fact or law. 

Judgment affirmed. 




42 A.D.2d 1010 

Claim of Cecelia STEINMETZ. Respondent, v. V & E DRESS, INC., el 
al.. Appellants, and Uninsured Emplo.vers’ Fund. Respondent, 
Workmen’s Compensation Hoard, Respondent. 

Supreme Court, ApiKllate Division, Third Department. 

Oct. 18, 1973. 


ApiK-al from decision of \V(.rKmet)’s ComiK iisati<.n Ih.ani winch 
belli, among otner tilings, tnal an alLeinpl al caiiceiialioii n> tn^ 
carrier was ineffective. The Su|)reme Court. Apjiellale Division, held 
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BEFORE; HON. STANLEY H. FULD, ChiefJudge 


THE PEOPLE OF THE STATE OF NEW YORK 

Respondent, 

against 

ALLEN M. ANDERSON, n 

Defendant-Appellant. 


CERTIFICATE 

denying 

LEAVE 


1 STANLEY H. FULD. Chief Judge of the Court of Appeals of the State of New 

Vorh,doher;h,eertifv.haLuP— 

rw^sluted which ought to h. reviewed hv the court of Appeals and pernrlsnon 
to appeal is hereby denied. 


Dated New York .New York 
December 18 ,19 73. 
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"'Chief Judge 


•Description of Order; App. Div 


Order, dated 10/23/73. 
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EXPLANATION OF CENSUS CALCL’LATIONS 


The following figures have been extracted from the official 
United States Census Reports for 197 O: 

A. Regartlin/r Racial Discrimination ; 

The percentage of Albany County's population 21 and over 
which is black is 4.4^. 

Albany County total population - 286,742 (Table lO) 

County total population 21 and over - 180,503 (Table 35) 

County black population 21 and over - 7,869 (Table 35 ) 

Black people 21 and over comprise 4.45o ( 7 , 869 / 180 , 503 ) of . 
the total population 21 and over and thus presumptively eligible 
for jury duty, 

D. Regardin/r Exclusion of Students ; 

The percentage of Albany County's population 21 and over 

which consists of students is 4 . 3^0 

Albany County total population 21 and over - 180,503 (Table 35 ) 
Total Albany County college enrollment - 15,361 (Table 120) 

(TJio published Census Reports for I 970 cannot be used to deter¬ 
mine tlic exact number of students in Albany County who are 21 and 
over. Statewide statistics arc availtiblo, tiowevcr, to estiinato 
the number of studentc in Albany County 21 and over.) 

Total New York State college enrollment - 659,288 (Table 62 ) 
Number of students 21 and over - 332,609 (Table l46) 

In Now York State, 50.45^ (332,609/659,288) of the total 

college enrollment is 21 and over. 

Applying 50 . 47 ^ to the 15,36l college students enrollo, ir, 

•■.Ih.iny founry -,1 ! 1 . in 1 Im , 7 ' n __ 

Albany County are 21 and over. 





Students 21 and over can be estimated to comprise 4.3‘/o 
( 7 , 750 / 180 , 503 ) of the total Albany County population 21 and 
over, and thus presumptively eligible for jury duty. 

(Table numbers used in Appendix D refer to the tables with 
corresponding numbers in United States Census Reports for 1970 
Vol, 1: Cliaracteristics of the Population, Part 34: Now York 




A-82 


1 

2 

S 

4 

5 
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10 

11 

12 

15 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


I see. Well, if you're down a page of this 

(indicating) directory, would you put your finger on a 
name and take it or read down the list and decide to 
take one? 

A. Take one name down - go down the list; we'll say 

here is Mr. Anderson - - we'll send you an application 
and we go' down a few more and ve don't take all of the 
sane names - - we'll take Adams or Anderson and Buckley 
or any of those all of the way down. * 

In looking at these lists in this 1969 Colonie - 
Bethlehem - Guilderland City Directory, I note that you 
would have a name such as - - I'm on page 104 - - David 
B-U-L-M-A-N and at the top and in porenthesis, it says, 
"Mary H". 

A. That's his wife. 

when you pick out a name at random, would you Just take 
and send it, say, to D-:vid Bulnan, or one, also, to his 
wife? 

/ 

A. Sometimes - - not always. 

On what basis would you make your decision to send cne 
to each of them? 

A. \\e want so many men and so many women on a Jury; v/e 
don't want all men or all women. 

Did there ever come a time when looking at random 
through this book that you would find a name which would 
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indicate that there was a family having not only a huabari 
and wife but some children in the family? . 

A. They have to be over twenty-one. 

How do you ascertain that from this book? 

A, They don't go into that book until twenty-one. 

Do you know this to be a fact? 

A, T^iat's a law-anybody-who votes gets in those 

books, so they say - - I don't know; I have no facts 
about it - no. 

Have you ever remembered in looking through this book and 
seeing a family named - - such as - - well, I happen to sf e 
one B’orgis on page 105 and they have Allen Burgis and the/ 
have in parenthesis, Dorothy L., indicating the wife, as 
you said - - 
A, Right. 

Do you know - - a little bit further, there's an entry 

% 

for Daniel P. Studt. 

A. Student. We don't - - students, they can't come 
out of school and serve \intil graduation from college; 
if they're away, they can't come and we can't take them. 
We're only filling up the file with people who can't 
serve. 

And, suppose, you hit another name, for instance, on 
page 105, there's an entry by the name of Eurgart, 

Billie, Studt. ^ 


A. Student. 


I 
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1 

Q. 

But, this name doeo not indicate it as part of any 
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Q 


family; it's just one entry, Bill Biirgart and another 



w 

s 


entry, Donald, followed by Cir - parend APT one; would 



w 

A 


you also exclude a name - - in other words, because it 



V 


appears that person is a student? 


i 

O 


A. Well, that first one was a student but I wouldn't 


• 

6 

0f 


know of ‘the second unless we look it up in the back of 



f 

A 


the book; there's an abbreviation. 



8 

A 

Q. 

Maybe, you could help me find an abV^reYiation very 



9 


quickly. 



10 


A. Burfjer —.Burgard- BjIR. 



11 

Q. 

Could you find the abbreviation - what that means? 



12 


A. Donald - - that wouldn't be - - 



13 

Q.- 

Well, you have looked at that entry, now? 


• 

14 


A. Yes, I know I did but I may - they didn't take thal 



15 


name - - we would not know wliat it was for. 



16 

Q. 

^he first entry indicated h student. Would you also chec 

k 

• 

17 


the second entry because it seems to be related to a 



18 


/ 





student in some way? 



19 


A. I don't believe we would - we took it and send it 



20 


and we would see what it would be; I know they're in 



21 



here; they were in some of the books. 

• 

22 

Q. 

Let me ask you a question, generally, Mrs. Benson: If 



23 


you find an entry for a student, and an entry 



24 



indicating the student was married — — in other words, 

i 

25 


i 
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had a wife or the wife was a student and the husband was 
there, would you exclude both parties -because one of the;i 
was a student? 

A. Well, I don’t know about that; I could not say becau e 

if it s a student, we skip it because some times the 

student’s wife is a student, too - - you know, they’re 

. / . _ 

away and get married and they’re together. 

Could you tell me any other use you make of the - the 

telephone directory, you told me? 

A. Oh, yes. 

Let's stick with the City Directory; any other system 
that you use in getting the names, in particxilar, tic 
City Directory - - in other v;ordo, what sort of rule of 
thum’iyou use in picking cut names, other than going 
through at random? 

A. We go through, as I sa^id, at random and take some 
out of the "A's" and "B’s"; they don’t want all "A's" 
and you go through the alphabet. 

Hov; often do you do that? 

A. Well, when our list seems to get down; we’re 
supposed to have ten thousand in the drawer at all 
times. 

liow many do you have in it? 

A. Light thousand and something; the year has gone by 
and we start in the Fall to send cut the .'■i,' r--. 
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bfAft OF MEW YORK 
COJ(a / OF ALUAHY 


COUfJTY COURT 


THE FEOFLc OF THE STATE OF HEW YORK 


-agdlnst- 


ALLEN MORRIS ANDERSON a/k/a 
ALLEN STROTHER, 

Defendant. 


CHALLEN5E TO 
JURY PANEL 


The above naT*d defendant hereby challenges the panel of 
Jurors drawn in the abovo entitled action, pursuant to Section 270.10 
of the Criminal Procedure Law and rwves the Court to order the 
rreoaratlon of a new Jury list on the grounds that black persons, 
culturally different, and persons of lower economic status as wall 
as persons of lower ages have been systanatlcally excluded and are 
iuhstantlally under-represented In said panel, by virtue of tho fact 
that the source of names consulted by the Conwlssloner results In the 
disproportionate exclusion of Identifiable racial minorities and lower 
income citizens and pi'oduces a panel which Is not representative of 
the cunmunlty at large, and particularly not of the black cor.iiiunlty 
of Albany County, In violation of the dua process and equal protection 
clauses of the Fourteenth Amendment to the United States Constitution. 

The Supreme Court of tho United States has held that a 
prij^ facie case of purposeful discrimination can be proven by showing 
thil a particular class of people Is substantially underrepresented 

ot. • list f'V -iV': ‘ • ' '■ ' 

id'.?nt11 lable as a mombar of the undarreprosentod group, thereby 
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Ijimi the opportunity for discrimlnfttion. Seo Winitus v. Gr-ornla , 

0 ,*=, at 551-652; Avery v. Gwrqla, 34S U.S. at 561-561; fbrrlt v. 
rt]aoa:i., . 244 U.S. 537, 594-595, (1935). The combination of 
f.uL't.antia( 'in<Jor?^pre$entation and cpp»)rtunity to ditcriminatc which 
bail. condcin.ied by the Federal Courts is precisely the factual 
siuatlon of the present challenge. Under circumtances such as those, 

•.''.e defe’v.iant n. 2 cd not prova soca parti :ular act of discrioination by 
particular officer responsible for tho selection of the jury; a 
pri v in.Jo case does not require so nu;h, Seo Aver y v. G<»or<jia , 345 
532-563 (1952). 

In tha case of P ckulich v. Jury Cr^niision of Cregn r/n»nty 
(253 r. Supp. »81 (1968)), a threa Judge district court based its 
at!, iilcn :hat Negroes had boen dlicrlrdlnatorlly excluded from 
coris'. l'ration for jury sorvica upon a finding that tJiu Jury coiTnissloners 
.>a fai Jti. to carry out certain afflrrnative duties that ere necessary 
to .i constitutionally secure system of juror selection. In that case 
It v.ii. found ’jiat tho ccanlssionor used voter registration lists, 
t»>tephoi.o directories, and personal contacts to obtain narcos for the 
11 .V of jurors, but that, despite these efforts, the numbers of Negroes 
or, tJ!o list of pr-ospuctive Jurors was disproportionately small as 
ccTpareJ to the population of the county. The court held tt«t there 
li.'i 1 bean an exclusion of Mogrocs from consideration for jury service, and 
thit this exclusion was none the less unconstitutional because it had 
r»* 5 uUed from a failure to seek out quallfiod Negroes than it would 
h.‘,vo bsen in the event that evil motive or lack of good faith on the 

, i • ■:;!.f ii. 1 i 'i , j - 
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The Siiprene Court of th.i UoiteJ States has affir-sd PtV’ilkS 
( Curter v. Greotjft Count y, 356 U.S. 320 (1970)), apparently agrealng 
that tho l&ck of any meaningruP^^fidura wiilch-the namts of Kegrooa 
vfould 1)0 fed Into the jury selection procedure was sufficient, when 
considered along with the obvious underrepresentation of rkgroos on the 
list 0 ? jurors, to make out a pr1f?.V facie cate of discrimination. 

The ovldenco to be cunsidered in the present chellenge to the 
Juror scloctlon process is similar to the evidence which the court 
found convincing In Carter. Qotli cases Involve the use of only sooe 
of tha statutorily suggested sources of Inforratlon In the corpiletlon 
of the jury list. (See Section 820.4 of the Rules of the 3rd 
Depirtnent on tue AdmlnlStratton of the Jury System.) The statistical 
il'iParity In the nuinbor of young adults and black persons placed on 
tna Jury list Is Indicative of either Intentional, purposeful 
discriniratlon or tho cor/.pllatlon of tlic lists of jurors frofti a source 
»*nlch does not reasonably reflect a cross-section of the population 
suuaule for jury duty. The latter practice is to bo condemned as 
'/1;orousl> as the first. Svj, Carter v. Grp'^ne County , 355 U.S. 323, 
V32.333 (1970)-. Brown v. All on. 341 U.S. 443, 474 (1953). 

This Court should, therefore, dismiss tho present panel of 
Jurors and postpone the trial of the defendant until such time as • 
properly selected panel can bo drawn. 


Respectfully Sub.sUtrd, 
FEIT, SCHLtNKCR i KAH 

Pv; A r.<*- 


Albany, fv.M Vork 12210 
(518) 483-4473 
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STATEKENT UNDER CPLR 5531 


STATE OF NE^J YORK 
COUNTY COURT 


COUNTY OF ALBANY 


THE PEOPLE OF THE STATE OF NE^V YORK, 


Respondent 


-against- 

ALLEN M. ANDERSON, 


Defendant-Appellant 


The index number of the case in the court 
below is 2157-73. 

The full names of the original parties are 
as stated above. There has been no change 
in the parties. 

The action was commenced in Albany County 
Court. 

The action was commenced by an indictment 
returned October 19, 1972. Trial began on 
February 22, 1973. Appellant was sentenced 
on March 8, 1973. 

Appellant was charged with two violations 
of §120.05(3) of the Penal Law of the State 
of New York. 

The appeal is from a judgment of conviction 
of tN-zo violations of §120,05(3) of the 
Penal Lav; of the State of Nev; York and from 
the sentence imposed therefor and from each 
and every order entered therein. 

The appeal is taken by the appendix method. 


J 
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PRELII-ilKARY STATEMENT 


Defendant, Allen Anderson, appeals from a judgiuent 
of the County Court, Albany County, rendered March 8, 

1975, sentencing him to tv/o concurrent terms of five 
years each, upon his conviction after trial of the crimes 
of assault in the second degree (two counts). Defendant 
is presently serving his sentence in Great Meadows Correc¬ 
tional Facility. 


QUESTIONS PRESENTED 



1 . 

2 . 

3 . 

4. 


Whether defendant's challenge to the jury panel should 
have been sustained. 

Whether defendant's constitutional right to a trial by 
an impartial jury of his peers was denied. 

Whether the courts charge to the jury was proper. 

VJhether defendant's sentence was harsh or execssive. 


/ 


STATErJSNT OF FACTS 


Defendant was a passenger in an automobile on Route 7 
in Albany County at approximately 3:45 AM on October 1 , 1972. 
Two State Troopers approached the car and upon the failure of 
the person who had been in the drivers seat to produce a 
drivers license defendant was arrested and asked to put his 
hands on the car for the purpose of being searched. A fight 
ensued and defendant and the two Troopers were injured. De¬ 
fendant was charged with 2 counts of second degree assault. 


V 
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OPINICl’? OF TIIE COUR T 

The defendant was found guilty after a jury trial of vio¬ 
lating section 120.05(3) of the New York State Penal Law 
(second degree assault), two counts, and was sentenced by the 
Court to two concurrent terras of five years each. 
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POINT I 


DEFENDANT'S CHALLENGE TO THE JURY PANEL SHOULD HAVE BEEN 


SUSTAINED ON TIffi GROUND THAT TliHRE HAS BEEN SUCH A DEPARTURE 
FROM THE REQUIREMiENTS OF THE JUDICIARY LAW IN THE DRAWING OF 
THE PANEL AS TO RESULT IN SUBSTANTIAL PREJUDICE TO THE DEFiiN- 
DANT. 

Section 665 of the New York State Judiciary Law enumerates 
the "only" classes of persons,., who, although qualified, are 
entitled to exemption from service as jurors upon claiming 
exemption therefrom. The word "only" indicates that the legis¬ 
lature intended this to be an exclusive list. 


Section 664 of said law lists those persons who are dis¬ 
qualified to serve as jurors and section 665(a) lists those 
persons who are ineligible to serve as jurors. 

Mr. Haggerty, the Albany County Commissioner of Jurors, 
testified that students as a class are automatically exempted 
from jury duty, (A 26) and blach persons are exempted on re¬ 
quest, regardless of v;hether they qualify for an exemption 
under the law of not (A 27). He further testified that judg¬ 
ment debtors are excluded (A 25). None of these classes of 
persons (students, blacks, and judgment debtors) is included 
in the list of classes of persons disqualified, ineligible or 
exempt from jury duty under sections 664, 665, or 665(a) and 
consequcintiy their excmptioji was clearly a.rlceal. 

Section 666 of said Judiciary Law provides that in order 


\ 
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to claim an exemption, an entitled person must furnish an 
affidavit to the Commission of iJurors stating the facts en¬ 
titling the applicant to exemption. 

There v/as no evidence that the affidavits required by 
section 666 were ever submitted by the exempted individuals. 
Rather, Kr. Haggerty testified that students are exempted 
merely on the basis of their statement that they are students 
(A 2G) and blachs are exempted on request (A 27). He further 
testified that judgment debtors ara automatically excluded 


(A 25). 

Section 678 of said Judiciary Law provides that, upon 
application of a prospective juror, a judge may excuse such 
juror from jury duty for reasons of hardship. 

In excusing the prospective jurors in question the Com¬ 
missioner of Jurors assumed a power which is delegated exclu¬ 


sively to the court under section 678 of the Judiciary Lav;. 

If, as indicated by Mr. Haggerty, many black people claim 
that jury duty would create substantial financial hardships, 
then the court and only the court may excuse such jurors under 
section 678 of the New York State Judiciary Law. 

The exclusion of these groups from service on juries by 
means of the granting of illegal exemptions was an intentional 
and systematic departure from the requirements of the Judiciary 
Law. These groups are the groups most closely related to 
appellant in 0 ';"', culture and social and economic st. 

Their cxciuolon 
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an impartial, unbiased jury, composed of 
sentative of the community as a whole. 

U. S. 128). 


his peers and repre 
(Smith V. Texas, 311 


/ 


I 



A-99 


POINT II 


THE EXEI-IPTION OF BLACKS, STUDENTS AND JUDGNiENT DEBTORS 
FROM JURY DUTY DEPRIVED APPELLANT OF KIS CONSTITUTIONAL RIGHT 
TO A TRIAL BY AN IMPARTIAL JURY OF HIS PEERS. 

The sixth amendment to the United States Constitution 
assures a defendant in a criminal action the right to a trial 
by an impartial jury. 

Article I, section 1, of the New York State Constitution 
provides that "no member of this State shall be...deprived of 
any of the rights or privileges secured to any citizen there¬ 
of, unless by...the judgment of his peers." 

A. Exclusion of blacks, students and judgment debtors 


Webster's Third New International Dictionary defines peer 


as follows; 

Peer: one that is of the same or equal standing 
(as in la\. rank, quality, age, ability) 
with another. 

Appellant is a poor, young (30 year old), black person. 
The Albany County Commissioner of Jurors testified that stu¬ 


dents and blacks and judgment debtors are exempted from Jury 
Duty (A 26, A 25, A27). In People v. Marr, 67 Misc 2d 113, 
the court noted that "since most students fall in the lower 
age brackets, it seems reasonable to conclude that young adults 
in the age group 21 to 32 would be the group most advorsly 
affected by this exclusion." Further, it can bo assumed that 
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most “ ^inent debtors would fall in the ’ower income bracket, 
Consec^uently, blacks, young people, and poor people, the 
classes of people most closely related to appellant, have been 
systematically excluded from jury duty. This constitutes a 
denial to defendant of his constitutional right to a trial by 
a jury of his peers. 

B. Exclusion of blacks 


In Smith v. Texas, (supra) the United States Supreme Court 
held that "It is part of the established tradition in the use 
of juries as instruments of public justice that the jury be a 
body truly representative of the community." Albany County has 
286,742 residents, 17,000, or roughly 6%, of whom are black. 
Yet, on the Jury Panel Drawn in this particular case only l^/o 


of the persons thereon were black. Dr. Harry Hamilton testi¬ 
fied that such a panel was, statistically speaking, not a ran¬ 
domly selected panel (A 29,) 

Mr. Haggerty, the Albany County Commissioner of Jurors, 
testified that the rate of black persons who respond to Juror 
questionairs is "very, very poor." (A 28) Yet, many of those 
who did respond were excused by said Commissioner for hardship 

reasons. 


In Thiel v. Southern Pacific Company, 338 U. S. 217, the 
United States Supreme Court denounced the exclusion, on the 


basis oi 


hnrdshio, of dail’^ earners from jury dutv. 'i^o 

'’hc,^;JVv.r veil int nti ' 


court i,tuue- tnut suv,n un ei.cl'- 
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...must be counted among those tendencies v?hich undermine and 
weaken the institution of jury trial. 'That the motives in¬ 
fluencing such tendencies may be of the best must not blind us 
to the dangers of allowing any encroachment whatsoever on this 
essential right. Steps innocently taken may, one by one, lead 
to the irretrievable impairment of substantial liberties. 

Glasser v. United States, (315 U. S. 60, 86)." 

If a prospective juror faces undue hardship while serving on 

jury duty he may apply to the court , pursuant to section 678 of 
the New York State Judiciary Law, to be excuse_d. 

C. Exclusion of students 


in people v. Karr, 67 Misc 2d 113, an Albany County Case, 
the court sustained a challenge to the panel on the grounds 
that students had been systematically excluded. As mentioned 
earlier, the court noted that "Since most students fall in the 


lower age brackets, it seems reasonable to conclude that young 
adults in the age group 21 to 32 would be the group most adverse 


ly affected by this exclusion." The court quoted the following 
language from Thiel v. Southern Pacific Company (328 U.S. 217): 


The American tradition of trial by jury, considered 
IS connection with either criminal or civil proceea- 
ings, necessarily contemplates nn impartial 
drawn from a cross-section of the comraunity, Smit. 
v! iSxaS? 311 U.S. 128, 129: Glasser v. United States 
315 U. S. 60, 85. This does not mean, o^ course, 
that every jury must contain representatives of aif 
SfecSic, Lcial, roXigious, racial, polrtrcal,^^ 


anu 

such cornu' 


v;cuia be ii.vpossibie, 
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But it does r'.ean that prospective jurors snail be 
selected by court officials without systematic and 
intentional exclusion of any of these grouos. Re¬ 
cognition must be given to the fact that those eli¬ 
gible for jury service are to be found in every 
stratum of society. 

In reaching its decision the court also noted some "policy** 

arguments militating against exclusion of students from jury duty: 

The court is av;are of the alienation of many of our 
youth from the institutions of government and feels 
strongly that participation in government, whether 
by jury duty or voting or other means, will terd to 
decrease this sense of alienation. Jury service is 
an important educational experience for the citizen. 

It encourages the development of civic responsibility 
as well as the primary one of providing a fair trial, 
the officials who administer the jury system should 
take whatever positive steps are necessary to insure 
that young adults are fairly represented on jury 
lists. 

On the other hand, the court stresses that jury 
dutyis just that—a duty, it is a responsibility 
that all citizens should take most seriously. VHien 
in the future more young adults are called to 
serve on juries, they should consider very careful¬ 
ly whether they have sufficient reasons before 
seeking to be excused; they, like all of our citizens, 
should be prepared to make some sacrifices to assure 
the proper functioning of our government. 


D, Judgment debtors 


There could be no legal or moral basis for the exclusion 
of judgment debtors. Such persons suffer no loss of rights 
under our constitution or laws and are no less able to render 
an impartial, unbiased decision if called to jury duty. Eco¬ 
nomic deprivation or mismanagement (which could lead to judg¬ 
ment debtor status) are no indications of moral trupitude. 

Nor are they indications of nn unsound r.n r.d, bc.d chm-.-cl . 
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lack of integrity, or unsound judgment (see §662(6) of the 
Nevr York State Judicial Lav/ which lists the qualifications of 
jurors). To deprive a judgment debtor of the opportunity of 
participating in the judicial process is an illegal depriva¬ 
tion of his rights as a citizen and an act of unconstitution¬ 
al discrimination. 

The exclusion of students, blacks and judgment debtors de¬ 
prived appellant of his right to a trial by a jury composed of 
his peers and "truly representative of the community" (see 
Smith V. Texas, supra). 


( 
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POINT III 


THE FAILURE OF THE STATS OF NIH'? YORK AND THE COUNTY OF 
ALBANY TO PROVIDE ADEQUATE COMPENSATION TO ALBANY COUNTY 
JURORS RESULTS IN AN UNCONSTITUTIONAL DENIAL OF APPELLANT'S 
RIGHT TO AN IMPARTIAL JURY DRA\\N FROM A CROSS SECTION OF THE 
CO:>iMUNITY. 

Appellant's right to a trial by an impartial jury drawn 
from a cross section of the community has already been present¬ 
ed (see page 4). (Smith v. Texas, supra, Glasser v. United 
States, supra.) 

The State of New Yorh and many private corporations pay 
their employees full wages while they serve on juries. There 
is a disproportionatly large number of New York State employ¬ 
ees in Albany County because said county embraces the City of 
Albany which is the Capital of New York State and the center 
of operations for State employees. The most recent statistics 
available show that as of 1971 there were approximately 35,000 
New York State employees in Albany County.^ Only 3.6% of these 
employees vjere black whereas the percentage of blacks of the 
total population of said county was approximately 10%. ’Assum¬ 
ing that most of the New York State employees who work in 


Albany County also live in said county, they would comprise 
roughly 13% of its' population. Yet, they comprised 45% of 


{Th:;n ntat:.: 


not take into account paneixscs worjs.j.i,g iux' 


1. Fifth Annual Report on the Occupations, Job Status 
and Ethnic Characteristics of Employees in Nov; York 
State Agencies,1971 

z, __ 
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organizations.) 

TIjgss statistics show that whilo Now Yorh State employees 
reflect a much lower percentage of blach persons than does the 
community as a whole, they (New York State employees) are re¬ 
presented far out of proportion of their numbers on Jury panels, 
to the substantial prejudice of black defendants. 

Jurors in Albany County are paid $8 per diem. This will 
cover little more than carfare and lunch expenses. The New York 
State Judiciary Law (0749(a)) provides that a county may pay 
its jurors a maximum of $12 per day. Even this sum is inade¬ 
quate and should be raised to compare with a fair daily wage 
(perhaps $25) with a cost of living "escalator". The failure of 
Albany County to raise its jurors fees to the $12 amount allow¬ 
ed by present New York State Law creates an undue hardship on 

poor persons summoned for jury duty. 

Working black persons, most of whom work for concerns other 
than the State of New York or "compensating" private corpora¬ 
tions, are at a disadvantage and would suffer a greater and 
often insurmountable hardship if called for jury duty, and con¬ 
sequently are more inclined to ask to be excused from said duty 
This results in a'disproportionatly low number of black persons 
on juries in Albany County and a denial of appellant's right to 
a trial by a jury truly representative of, and drawn from, a 
cross section of the coirmunity (see Smith v. Texas, supra, 
Glasser v. United States, Supra.) 


must attempt to make jury duty equally available to all quali 
fiod citizens. 
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POINT IV 


THE FAILURE OF TI-IE STATE TO AFFIRMATIVELY INSURE AN IMPAR¬ 
TIAL, UNBIASED, JURY REPRESENTATIVE OF THE COmUNITY AS A 
WHOLE RESULTS IN AN UNCONSTITUTIONAL DENIAL OF APPELLANT'S 
RIGHTS. 

Fifty of the prospective jurors on the instant jury panel 
were from the community of the city of Albany, Of these fifty 
only one was black, notwithstanding the fact that blacks con¬ 
stitute 12% of said community. 

If the State is going to assume the awesome authority to 
judge individual citizens it must assume the corresponding 
duty to ensure that it does so as fairly as is humanly possi¬ 
ble. 

Laws are cold and precise. They are "words" which we use 
to prescribe how "reasonable" men should and should not act. 
Unfortunately, no one is truly reasonable. We are all human, 
with our emotions, passions and resultant unpredictability. 

For this reason we have come up with the institution of 
the jury as an insulation or buffer between the cold law and 
the volatile human being. VHien necessary juries can add the 
ingredients of compassion and human understanding where the 
law does not. 

Our enviroment or community is a substantial determinant 


of our mores. Tsus, one rr.-nsc.ri.-sses tj'.e o_ 


State, community standards must come into play in judging him. 
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Yox this reason our Supreme Court has held that our juries 
must be truly representative of the community (Smith v. Texas, 
supra). ^ 

r ' '' . ■ . . 

For the State of excuse the fact that there is a minis¬ 
cule percentage of blacks on the jury panel with the statement 
that they don't respond to the questionaires (A 27) is to 
shirk its duty. 

Blacks and indigents have a different experience (of) the 
law than do v;hites and others. Their contacts with it are 
more frequent and less pleasant. Often they come to regard 
the law as the enemy. So it is no wonder that they fail to 
respond to the official questionaire which could result in 
their being summoned to sit at a judicial proceeding. 

The State must assume the duty of educating, publicising, 
and affirmatively soliciting blacks and indigents to sit as 
jurors. This duty v/ill not be fulfilled until such persons are 
sitting on juries n their representative proportion. 

In appellant's case this was 't done and consequently 
he was deprived of his constitution*-, right to a trial by c* 
jury representative of the community as a whole. 






POINT V 


THE FAILURE OF THE COURT IN ITS CHARGE TO THE JURY TO 
INSTRUCT THE JURY ON TJTE LAW RELEVANT TO " PERFORMAIn^CE OF A 
LAWFUL DUTY BY A PE^*CE OFFICER” CONSTITUTES REVERSIBLE ERROR. 

Appellant was charged with a violation of section 120.05 
(3) of the New York State Penal Law. This section reads "A 
person is guilty of assault in the second degree when with 
intent to prevent a peace officer from performing a lav;fal 
duty# he causes physical injury to such peace officer." 

Appellant did not prevent the police officers from per¬ 
forming a lawful duty because in fact they were not perform¬ 
ing such a lawful duty and there was no evidence presented to 
establish that appellant intended to prevent the police officers 
from performing a lawful duty. 

Trooper Curry testified that he had arrested appellant for 
a violation of section 501(4)(a) of the New York State Vehicle 
and Traffic Law in that appellant allegedly allowed an unlicens¬ 
ed driver to operate his car (A 33). Such a violation consti¬ 
tutes an "offense" under section 10 of the New York State Penal 


Law. 

Section 140.10(1)(a) of the New York State Criminal Proce¬ 
dure Law provides that a police officer may arrest a person for 
the commission of an offense v/ithout a warrant only when ho 


has rcasoui-ble cause uO be-.a-e/»- 


uercon 


Cl W « ■ V. ' 


such offense in his presence. 
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Appellant was never formally charged with a violation of 
section 501(4) (a) of the New York State Vehicle and Traffic 
Law because in fact he did not violate said section. The per¬ 
son he allowed to drive was over 18 years of age and had a 
learners permit. Consequently, neither the operation of the 
car by this person nor the authorization by appellant were 
illegal, and no offense had been committed in the presence of 
the police officers. 

It is a question of fact whether or not the officers had 
reasonable cause to believe that an offense had been coirumittcd 

in their presence. 

There was conflicting testimony as to whether the vehicle 
vas moving when the police officers arrived or not. Both 
troopers testified that the vehicle was moving (A 31, A 32) 
while appellant testified that it had stopped before the 
officers arrived (A 34). 

If in fact the vehicle had stopped before the officers 
arrived they could not reasonably believe that a violation or 
section 501(4)(a) of the Kew York State Vehicle and Traffic Law 
had been coirmitted in their presence , and consequently could 
not arrest appellant without a warrant. If the arrest was 
illegal then the search incident to the arrest would be illegal 
and appellant's altercation with the officers was not prevent¬ 
ing them from performing a lawful duty. 


intenueo uo prevent saxu ponce o 
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lawful duty. In fact, appellant testified that he had told 
said officers that he had done nothing wrong, and that there¬ 
fore, there was no reason to arrest him (A 35). 

The Court should have charged that if the Jury believed 
defendant's testimony relating to the stationary position of 
the vehicle then they must find the defendant not guilty, be¬ 
cause in such a case the police officers were not performing 
a lawful duty in arresting and searching defendant and his con¬ 
duct did not prevent them from performing same. 

Although counsel for the defendant failed to openly re¬ 
quest such a charge, his motion for dismissal at the close of 
the People's case was based on the grounds herein ("The People 
have failed with legal sufficiency to show that a lawful duty 
was being performed by Trooper Curry...") and can be consider¬ 
ed an implied request for such a charge under section 470.05 of 
the Criminal Procedure Lav; and consequently the issue is pro¬ 
perly raised on appeal. The court also has power to review 
this question under section 470.15(3)(e) and section 470.15 


(6) (a) of said law. 
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POINT VI 


THE COURT ERRED IN NEGLECTING TO CHARGE THE JURY TlUi’I A 
PERSON NiAY USE PHYSICAL FORCE TO DEFEND HIMSELF FROM AN AS¬ 
SAULT BY A POLICE OFFICER DURING THE COURSE OF AN ARREST. 

The court did charge the jury that "A person may not use 
physical force to resist an arrest, whether authorized or 
unauthorized, which is being effected or attempted by a peace 
officer when it v/ould reasonably appear that the latter is a 

peace officer," 

This charge, which was repeated twice, was highly pre¬ 
judicial to defendant for it would lead the jury to believe 
that if the defendant used any force during the arrest he 
should be found guilty of the crime charged. In fact, resist¬ 
ing arrest was not even an issue in the case. The lawfulness 
of the arrest was an issue and it was incumbent on the People 
to prove that the arrest was lawful. However, appellant's 
defense of justification was based on self defense. Appellant 
testified that he was protecting himself from an indepenaent 
assault by Trooper Curry (A 36). V^ether or not the arrest 
was lawful, defendant-appellant had a right under section 
35.15(1) of the New York State Penal Law to defend himself 
against an assault by Trooper Curry, People v. Sanger, 1971, 
37 A.D. 2d 632. The Court did not make this clear in it^ 


enarge u 


uO the aubsfan-cial prcji 


O- c;c: 


fcr.d-n.t-ajpa. 


V 
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POINT VII 


THE SENTENCE IMPOSED WAS HARSH AND EXCESSIVE. 

The discretion of a judge in imposing a sentence is noc 
absolute even vhen the term falls vithin the range permitted 
by law. People v. Silver, 10 /JD274, People v. Zuchcrman, 

5 NY2d 401. The Appellate Division has the right generally to 
reverse, modify, alter, mitigate and otherwise treat sentences 
imposed by courts of inferior jurisdictions. (See New York 
State Criminal Procedure Law, section 470.15(6; (b)). 

Appellant is the father of five children. He had a pre¬ 
vious record for assault in the second degree, as well as for 
grand larceny. But, as the appellant himself said: 

I came out of prison, I did my parole, I went to 
work, and I went to school at the same time with¬ 
out causing any trouble as fas ns doing li^e a 
citizen should do; and, in fact, up until tnis 
time, I have been doing so, taking care of my 
family and carrying myself as I feel a citizen 
should, in no way coming in conflict with tne 
law or anything. I was trying to carry myself 
as a good citizen uo until this point whicn, as 
I stated to the Court, I'm sorry that it happened. 

But, the way that I feel is that I was only 
protecting myself. (A 37) 


Two local clerics. Father Young and Reverend Surgick oS 
well as the president of the area chapter of the National 
Association for the Advancement of Colored People, Dr. Harry 
Hamilton, have vouched for the character and integrity of 
nppollent. 
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sentencing meiuorandun (A 15-24) the results of studies by the 
American Bar Association which point up the debilitaling effects 
of incarceration in a State institution as compared with the 
rehabilitative benefits of probation or incarceration for a 
definite term in a local penitentiary (A 19). Allen Anderson 
was a productive member of society until his conviction of the 
instant charges. 

It is submitted that returning him to the comiriunity under- 
probation or sentencing him to a definite term in Albany County 
Penitentiary will serve the ends of Justice better than incar¬ 
ceration in a State institution. The first alternative would 
allow Kr. Anderson to return to and contribute to the community 
with which he has many tics. It will also allow him to support 
his feu\\ily once again. The second alternative would bring him 
closer to his community and allow him to return to it after a 
shortened period to committment. 
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CONCLUSION 

FOR TH3 ABOVE STATED REASONS, THE JUDGMENT OF CONVICTION 
TJ^D SENTENCE APPEALED FROM SHOULD BE REVERSED. 



